United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appeals for the 

District of Columbia 

JANUARY TERM, 1937. 


JOHN F. MORAN, RECEIVER, PARK SAVINGS 

BANK, APPELLANT, 


RUTH B. JUDSON 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR. 

THE DISTRICT OF COLUMBIA 


FILED MARCH 18, 1937 


PRINTED APRIL 9 1937 


v 



















United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 

for the District of Columbia 

No. 63006 In Equity j 

Ruth B. Judson, Plaintiff, 

vs. 

John F. Moran, Receiver, Park Savings Bank, Defendant . 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 

cause, to wit:— j 

| 

1 Bill of Complaint 

Filed November 18 1936 

| 

In the District Court of the United States 
for the District of Columbia i 

Holding an Equity Court j 

Equity No. 63006 

i 

Ruth B. Judson, Plaintiff, 

v. ' 

John F. Moran, Receiver, Park Savings Bank, Defendant . 

i 

The bill of complaint of Ruth B. Judson respectfully rep¬ 
resents to this Honorable Court as follows: j 

1 . | 

i 

That she is a citizen of the United States resident in the 
State of Pennsylvania and brings this suit iij her own right 
as will more fully hereinafter appear. 


| 

| 

i 


o 
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2 . 

! That the defendant is a citizen of the United States resi¬ 
dent in the District of Columbia and is sued herein as the 
duly appointed, qualified and acting Receiver of the Park 
Savings Bank as will more fully hereinafter appear. 

3. 

That, on to-wit the 9th day of April, 1927, and for a long 
time prior thereto, the Park Savings Bank was a banking 
institution organized under the laws of the State of Ala¬ 
bama and maintaining banking offices and doing banking 
business at 14th and Kenyon Streets, N. W., in the City of 
Washington, District of Columbia; that said Bank con¬ 
tinued to do business until the first day of March, 1933, at 
which time the said Bank committed an act of insolvency 
by restricting withdrawals and was subsequently closed by 
Presidential proclamation on March 6, 1933, and the defen¬ 
dant was appointed its Receiver and qualified as 
2 such on July 13, 1933. 

4. 

That on to-wit the 9th day of April, 1927, the plaintiff 
herein purchased from the Park Savings Bank real estate 
notes in the amount of Six Thousand Dollars ($6,000.00) 
made by Harry and Dora Berman, dated February 3, 1926, 
and secured by first deed of trust on premises known as 
3553 16th Street, X. V.; that at the time of the purchase of 
the notes as aforesaid plaintiff deposited them with the 
Park Savings Bank, acting through its Executive Vice- 
President, Robert S. Stunz, for collection and safe keeping; 
that on the 17th day of May, 1930, the Park Savings Bank 
repurchased One Thousand Dollars ($1,000.00) worth of 
the Berman notes from plaintiff, leaving notes in the amount 
of Five Thousand Dollars ($5,000.00) in her account for 
collection; that subsequent to depositing the notes for col¬ 
lection as aforesaid plaintiff received from the Park Sav¬ 
ings Bank interest thereon, at or about the regular semi¬ 
annual interest periods through February 3, 1933, at which 
time she was advised that the time of payment of said notes 
had been extended until February 3, 1936. 
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Plaintiff alleges on information and belief that on, to wit, 
the 2nd day of December, 1930, the said Robert S. Stunz, 
as Executive Vice-President of the Park Savings Bank, 
without the knowledge or consent of plaintiff, fraudulently 
and wilfully abstracted from plaintiff’s safe-keeping jacket 
her Berman real estate notes in the amount of Five Thou¬ 
sand Dollars ($5,000.00) and sold them, cjn behalf of the 
bank, to one Ruth E. Pearson, an innocent purchaser, for 
the sum of Five Thousand Dollars ($5,000.00); that while 
payment therefor was made by the purchaser to the bank 
by a check drawn against her account in the bank, 
3 payment was made possible by a Simultaneous de¬ 
posit by the purchaser of Seven Thousand Dollars 
($7,000.00) in the form of a United States Treasury check 
which was deposited in the National Metropolitan Bank for 
collection and credit of the Park Savings Bank, collection 
thereafter having been made by the National Metropolitan 
Bank. Plaintiff is further informed and bdlieves and hence 
avers that at no time between the collection and credit of 
the Seven Thousand Dollar ($7,000.00) United States 
Treasury check by the National Metropolitan Bank and the 
date of suspension of business as aforesaid did the low 
available balance of the Park Savings Bank in the Na¬ 
tional Metropolitan Bank exceed the sum cjf Twenty Thou¬ 
sand Dollars ($20,000.00) and the first cjverdraft of the 
Park Savings Bank in their National Metropolitan Bank 
availability account was created by withdrawing cash in 
the sums of Fifty Thousand Dollars ($50,000.00) and 
Twenty-five Thousand Dollars ($25,000.00) on the date of 
suspension of business and removing sanjie to the vaults 
of the Park Savings Bank, which said sums constituted a 
part of the assets of the bank taken over Hy the defendant 
in his capacity as Receiver of said bank or by his prede¬ 
cessors in office as Conservators of said bafik. 

6 . 

i 

Plaintiff is advised and believes and hqnce asserts that 
the deposit by Ruth E. Pearson of the Sevejn Thousand Dol¬ 
lar ($7,000.00) Treasury check in the Park Savings Bank 
was for the purpose of purchasing the Bbrman notes be- 
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longing to plaintiff as aforesaid, and that it was a part of 
the fraudulent transaction whereby plaintiff was wrong¬ 
fully deprived of her property by the said Stunz, acting 
for and on behalf of the said Bank; that although the Park 
Savings Bank received the proceeds of the purchase price j 
of said notes and its assets were thereby augmented to the 
extent of the Five Thousand Dollar ($5,000.00) payment, 
nevertheless the Park Savings Bank, having no right, 

4 i title or interest in or to the said notes, acquired no 
interest in the fund and consequently it held the 
fund as trustee for the plaintiff herein; plaintiff further 
avers that since the fund, which was used for the fraudu¬ 
lent purpose of purchasing her said notes, was deposited 
to the credit of the Park Savings Bank in the National 
Metropolitan Bank and remained there until removed to 
the vaults of the Park Savings Bank on the date of suspen¬ 
sion of business as aforesaid and which constituted a part 
of the assets of the bank which passed into the hands of the 
defendant in his official capacity, the defendant now holds 
the said fund as trustee for the benefit of plaintiff herein as 
the rightful owner thereof. 

7. 

1 

Plaintiff is informed and believes and therefore alleges 
that simultaneous with, or subsequent to abstracting her 
Berman real estate notes from her safe-keeping jacket, and 
prior to the act of insolvency of March 1, 1933, the said ! 
Robert S. Stunz, as Executive Vice-President of the Park 
Savings Bank as aforesaid, substituted therefor and placed 
in her safe-keeping jacket real estate notes belonging to 
the Park Savings Bank, in the amount of Five Thousand ! 
Dollars ($5,000.00) made by Levi H. Hartgrove and Ida W. 
Hartgrove, dated July 16, 1927, payable five (5) years 
after date and extended to July 16, 1937, secured by first 
deed of trust on premises 1336 Corcoran Street, N. W., in 
the City of Washington, District of Columbia, said notes 
being numbered one to eleven inclusive. At the time of i 
making the substitution as aforesaid the said Robert S. 
Stunz made a notation on plaintiff’s safe-keeping jacket, 
which had previously contained her Berman notes, to the 
effect that the Hartgrove notes had been substituted for 
the Berman notes. 
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5 8. 

Plaintiff alleges that at all times when ^emi-annual in¬ 
terest was credited to her account it was designated as in¬ 
terest on the Berman notes and that the first! intimation she 
received that her Berman notes had been thken from her 
safe-keeping jacket and sold was shortly after the bank 
holiday when she called at the bank for thejpurpose of re¬ 
moving the said notes. At that time she was informed that 
her notes were not in her jacket and their whereabouts un¬ 
known. Plaintiff further alleges that subsequent inquiry 
elicited the fact that her notes had been sojd as aforesaid 
but that at no time was she ever advised that the Hartgrove 
notes had been substituted for the Berman nqtes; and plain¬ 
tiff further alleges that although she made i diligent effort 
to learn the facts about her notes, the only information she 
was ever able to obtain from the defendant, or anyone act- 
ing for him, was to the effect that her noted had been sold 
as aforesaid. Plaintiff thereupon demanded that the de¬ 
fendant pay to her the purchase price of said notes, but this 
demand was refused and she was told that she had only a 
general claim against the Bank. Plaintiff further alleges 
that it was just prior to the filing of this suit that she was 
able to learn of the substitution as aforesaid. 

9. | 

i 

Plaintiff is informed and believes that th^ defendant has 
been collecting the semi-annual interest on the Hartgrove 
notes since July 3, 1933, which amounts to approximately 
One Thousand Dollars ($1,000.00), and which is now being 
held by the defendant in his capacity as Receiver, as afore¬ 
said, as trustee for the use and benefit df the plaintiff 
herein. 

10 . 

i 

Plaintiff is advised and believes and therefore avers that 
when the said Robert S. Stunz as Executive Vice-President 
of the Park Savings Bank abstracted her said Berman notes 
from her safe-keeping jacket and destituted the 

6 Hartgrove notes therefor, she then and there became 
and was the owner of the substituted notes and that 

she is entitled to receive the same from thd defendant to¬ 
gether with any and all interest which he hjas collected on 
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WHEREFORE, THE PREMISES CONSIDERED 
YOUR PETITIONER PRAYS: 

1 . 

That the United States writ of subpoena issue out of this 
Honorable Court directed to the defendant requiring him 
to appear herein and answer the exigencies of this bill of 
complaint. 

2 . 

That the Court declare that the Hartgrove notes which 
were substituted for the Berman notes by Robert S. Stunz, 
the Executive Vice-President of the Park Savings Bank, 
became the property of the plaintiff herein when so sub¬ 
stituted, and that a decree be entered herein requiring the 
defendant to surrender to the plaintiff the Hartgrove notes 
together with all interest which has been collected thereon 
since the 3rd day of July, 1933, to date of judgment, or, in 
the alternative, 

3. 

That the sum of Five Thousand Dollars ($5,000.00) re¬ 
ceived bv the Park Savings Bank from the fraudulent sale 
of the Berman real estate notes belonging to plaintiff, and 
which augmented and constituted a part of the assets of 
the Park Savings Bank which passed into the hands of the 
defendant as Receiver of said Bank and so unlawfully with¬ 
held and retained by said defendant, be declared a trust 
fund in the hands of the defendant for the use and benefit 
of the plaintiff and that a decree be entered herein requir¬ 
ing the defendant to account for and return to the plaintiff 
as a preferred claim the said sum of Five Thousand Dol¬ 
lars ($5,000.00). 

4. 

And for such other and further relief as to the 
7 Court may seem meet and proper. 

RUTH B. JUDSON, 

Plaintiff 

WILLIAM STANLEY 
J EDWARD BURROUGHS Jr 

Attorneys for Plaintiff 
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County of Cumberland 
State of Pennsylvania 

Ruth B. Judson on oath deposes and says that she has 
read the foregoing Petition bv her subscribed and knows 
the contents thereof; that those matters stated of her own 
knowledge are true and those alleged upon information and 
belief she belives to be true. 

RUTII B. JUDSOk 

Subscribed and sworn to before me this 16 day of Novem¬ 
ber, 1936. 

ELMER E. ZINNj J. P. 

I 

i 

My Commission Expires, First Monday in January 1942. 
(Seal) ! 


Answer to Bill of Complaint 
Filed December 16 1936 


# * 


The defendant, John F. Moran, Receiver oi> Park Savings 
Bank, for answer to the Bill of Complaint fildd in the above 
captioned cause, respectfully represents to this Honorable 
Court as follows: 

1. He admits the allegations of paragraph 1 of the Bill 
of Complaint. 

S 2. He admits the allegations of paragraph 2 of the 

Bill of Complaint. j 

3. He admits the allegations of paragraph 3 of the Bill 
of Complaint. 

4. He admits the allegations of paragraph 4 of the Bill 
of Complaint. 

5. He admits the allegations of paragraph 5 of the Bill 
of Complaint and avers further that the deposit of $7,000.00 
in the form of a United States Treasury check was made in 
the Park Savings Bank; that said deposit thereupon created 
the relationship between said Park Savings Bank and said 
Ruth E. Pearson of debtor and creditor in that said Ruth E. 
Pearson was immediately allowed the right to unrestrictedly 
withdraw said sum of $7,000.00 so deposited, or any part 


thereof, from her said account; defendant 


further avers 
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that the method of collection of said check used by the Park 
Savings Bank and thereafter effected was immaterial in 
that said Park Savings Bank, when the deposit was made in 
said bank by said Ruth E. Pearson, became and was the j I 
owner of said check. 

6. He admits that the deposit by Ruth E. Pearson of the 
$7,000.00 Treasury check in the Park Savings Bank was for 
the purpose of purchasing the Berman notes belonging to 
the plaintiff; he neither admits nor denies that said deposit 
was a part of the alleged fraudulent transaction whereby 
plaintiff was wrongfully deprived of her property by the , 
said Stunz, acting for and on behalf of said bank, and I 
demands strict proof thereof; he denies that the Park Sav¬ 
ings Bank’s assets were augmented to the extent of $5,000.00 

by reason of the transaction and avers on the contrary that 
payment for the Berman notes was effected by Ruth E. 
Pearson drawing a check against her credit balance in said 
Park Savings Bank whereby said bank’s liabilities 
9 were decreased $5,000.00, but its assets were not in¬ 
creased or augmented; he denies that the Park Sav¬ 
ings Bank, its officers, agents or its Receiver ever held or 
acquired any part of said sum of $7,000.00 in trust and i ij 
avers on the contrary that the relationship created between 
said Ruth E. Pearson and said Park Savings Bank was that 
of debtor and creditor when said Ruth E. Pearson deposited 
said $7,000.00 in her account in said bank; he avers that 
the remaining allegations of paragraph 6 of the Bill of i 
Complaint have been heretofore answered in paragraph ! 

5 hereof which is made a part hereof and incorporated : 
herein by this reference. 

7. He denies that simultaneous with the abstraction of the 
Berman notes from plaintiff’s sake-keeping jacket and prior 
to March 1, 1933, Robert S. Stunz, substituted and placed 
in plaintiff’s jacket real estate notes belonging to the Park 
Savings Bank known and described as the Hartgrove notes, i 
and on the contrary avers that on or about the 14th day of 
March, 1933, subsequent to the commission of an act of in¬ 
solvency on March 1, 1933, and subsequent to the National 
Banking Holiday declared by the President of the United 
States on March 6,1933, and while said Park Savings Bank 
was not authorized or licensed to carry on the business of 
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I 

I 

banking, not having received a license to j reopen, and at a 
time when the assets of the Park Saving? Bank, and title 
thereto, had passed to said bank’s depositors and creditors 
by reason of the facts hereinbefore related* said Robert S. 
Stunz, in violation of law, in violation of i the rights of the 
depositors and creditors of the Park Savings Bank, and in 
violation of Section 5242 of the Revised Statutes of the 
United States (Section 91, Title 12, U. S. C. A.) illegally 
and wrongfully removed said Hartgrov^ notes from the 
assets of the bank, which notes had passed to its depositors 
and creditors, and placed them in the collection jacket of the 
plaintiff. Defendant further denies that Robert S. 
10 Stunz made a notation on plaintiff’s safe-keeping 
jacket prior to March 1, 1933 to the effect that the 
Hartgrove Notes had been substituted for |he Berman notes, 
and avers on the contrary that said notation was made after 
March 1, 1933 and at a time when said bgnk was insolvent, 
had committed an act of insolvency and itsjassets had passed 
to its depositors and other creditors. 

8. He admits the allegations of paragraph 8 of the Bill 
of Complaint and further avers that subsequent to the de¬ 
nial of her application for a preferred claim by the Receiver 
plaintiff filed a claim as a general creditor and accepted 
dividends thereon. 

9. He admits the allegations of paragraph 9 of the Bill 
of Complaint relative to the collection of semi-annual in¬ 
terest and avers that said collections amount to the sum of 
$1,050.00, but denies that said sum is hel$ by defendant as 
trustee for the plaintiff and on the contrary avers that said 
assets are held for the general creditors!of the Park Sav¬ 
ings Bank. 

10. He denies the allegations of paragraph 10 of the Bill 
of Complaint. 

JOHN F. MOBAN 
Receiver, Park Savings Bank . 

District of Columbia, ss; 

John F. Moran, Receiver, Park Saving? Bank, being first 
duly sworn, on oath, deposes and says that he is the de¬ 
fendant named in the foregoing answer to the Bill of Com¬ 
plaint; that he has read the same and kjiows the contents 
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thereof, and that the matters stated therein are true to the 
best of affiant’s knowledge, information and belief. 

JOHN F. MORAN 
Receiver , Park Savings Bank. 

11 Subscribed and sworn to before me this 7th day 
of December, 1936. 

M A SULLIVAN 

(Seal) Notary Public, D. C. 

J BRUCE KREMER 
GEORGE B. SPRINGSTON 
HERBERT M. BINGHAM 
H DONALD KISTLER 
Attorneys for defendant. 

Notice of Submission of Findings and Decree 

Filed February 17 1937 
********* 

Messrs. J. Bruce Kremer 

George B. Springston 
Herbert M. Bingham 
H. Donald Kistler 
Tower Building 
Attorneys for Defendant. 

Sirs: 

Please take notice that on the 17th day of February, 1937, 
at 10 o’clock A. M., we shall present to Justice Daniel W. 
O’Donoghue the Findings of Fact and Conclusions of Law, 
and Decree, for signature in the forms hereto attached. 

■ " WILLIAM STANLEY 

J EDWARD BURROUGHS Jr 
WILLIAM P. ARNOLD 
Attorneys for Plaintiff 

Received copy of the foregoing Notice and attached forms 
of Findings of Fact and Conclusions of Law, and Decree, 
this 17th day of February, 1937. 

i " J. BRUCE KREMER 

GEORGE B. SPRINGSTON 
HERBERT M. BINGHAM 
H. DONALD KISTLER 
i Attorneys for Defendant 
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J 

12 Findings of Fact and Conclusions of Law 

Filed February 17 1937 j 

i 

* # * * # * * j * * 

Upon consideration of the Bill of Complaint and the 
Answer thereto, and the same having been fully argued by 
counsel, the Court makes the following findings of fact: 

1. On the 9th day of April, 1927, Ruth B. Judson, pur¬ 
chased from the Park Savings Bank real estate notes in the 
amount of Six Thousand Dollars ($6,000.) j made by Harry 
and Dora Berman, and deposited same with the Park Sav¬ 
ings Bank for collection and safe keeping; that subsequently 
the Bank re-purchased One Thousand Dollars ($1,000.) 
worth of the notes from plaintiff leaving notes in the 
amount of Five Thousand Dollars ($5,000.) in plaintiff’s 
“safe keeping” jacket at the Bank; that plaintiff received 
from the Park Savings Bank semi-annual interest on the 
said notes through February 3, 1933. 

2. On the second day of December, 1930, Robert S. Stunz, 
as Executive Vice-President of the Park Savings Bank, 
without the knowledge or consent of plaintiff fraudulently 
and wilfully abstracted from Plaintiff’s |“safe keeping” 
jacket her Berman real estate notes in the! amount of Five 
Thousand Dollars ($5,000.) and sold them,j on behalf of the 
Bank, to one Ruth E. Pearson, an innoceht purchaser, for 
the sum of Five Thousand Dollars ($5,000.); that pay¬ 
ment therefor was made by the purchaser by drawing a 
check against her savings account in the j Bank, and pay¬ 
ment of said check was made possible by a deposit by the 
purchaser of Seven Thousand Dollars ($7,000.) in the form 
of a United States Treasury check. 

3. That the Seven Thousand Dollar ($7,000.) United 
States Treasury check was deposited in the! National Metro¬ 
politan Bank for collection and credit of the Park Savings 
Bank, collection thereafter having been made by the Na¬ 
tional Metropolitan Bank; that at no timejbetween the col¬ 
lection and credit of the Seven Thousand Dollar 

13 ($7,000.) United States Treasury check by the Na¬ 
tional Metropolitan Bank and the date of suspension 

of business did the low available balance of the Park Sav¬ 
ings Bank in the National Metropolitan Bank become less 
than Twenty Thousand Dollars ($20,000.) and the first over- 
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draft of the Park Savings Bank in their National Metro¬ 
politan Bank availability account was created by withdraw¬ 
ing cash in the sums of Fifty Thousand Dollars ($50,000.) 
and Twenty-five Thousand Dollars ($25,000.) respectively, 
on the date of suspension of business and removing same to 
the vaults of the Park Savings Bank, which said sums con¬ 
stituted a part of the assets of the Bank taken over by the 
defendant in his capacity as receiver of said Bank, or by 
his predecessors in office as conservators of said Bank. 

4. That at the time of abstracting the Berman notes from 
plaintiff’s “safe keeping” jacket, or on some subsequent 
date prior to March 1, 1933, Robert S. Stunz, the Executive 
Vice-President of the Park Savings Bank, placed Five 
Thousand Dollars ($5,000.) in real estate notes made by 
Levi H. Hartgrove and wife, which said notes were the 
property of the Park Savings Bank, in plaintiff’s “safe 
keeping” jacket with the notation thereon in his hand¬ 
writing to the effect that the Hartgrove notes were sub¬ 
stituted in place of the Berman notes; that this notation 
was undated. 

5. That on March 1, 1933, the Park Savings Bank com¬ 
mitted an act of insolvency and that subsequent to that date 
and before the 14th day of March, 1933, the real estate notes 
of the Bank were found by the note teller to be in balance; 
that subsequent to the 14th day of March, 1933, the real 
estate notes of the Park Savings Bank were found to be out 
of balance by the amount of Seven Thousand Dollars 
($7,000.). 

6. That defendant has been collecting interest on 
14 the Hartgrove notes since the 3rd day of July, 1933, 
which interest now amounts to One Thousand and 
Fifty Dollars ($1,050.00). 

Upon the foregoing facts the Court makes the following 
conclusions of law: 

1. That plaintiff is not entitled to a preferred claim 
against the defendant. 

2. That the missing Seven Thousand Dollars ($7,000.) in 
notes have not been traced and there is nothing in the facts 
to indicate that the Hartgrove notes, which were sub¬ 
stituted as aforesaid, had any connection with the missing 
Seven Thousand Dollars ($7,000.) in notes, or that the sub¬ 
stitution was made after March 1, 1933. 
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I 

I 

3. That Robert S. Stunz, the Executive 'Vice President 
of the Park Savings Bank substituted the Levi H. Hart- 
grove notes for the Berman notes belonging to plaintiff, 
prior to the act of insolvency committed by the Park Sav¬ 
ings Bank on the first day of March, 1933. 

4. That when the Hartgrove notes were substituted for 
the Berman notes plaintiff acquired title thereto. 

5. That plaintiff is entitled to receive | the Hartgrove 

notes from the defendant, together with all interest which 
has been collected thereon by the defendant since the 3rd 
day of July, 1933. j 

These Findings of Fact and Conclusions of Law are 
signed and entered of record by the Court this 17th day of 
February, 1937. 

DANIEL W. O’DONOGHUE 

j 

Justice 


Decree 

Filed February 17 1937 j 

* # # # # * ♦ # * • 

This cause came on to be heard on ihe Bill of Com- 
15 plaint and the Answer thereto; and thereupon, after 
argument by counsel for the respective parties, and 
consideration by the Court it is this 17th day of February, 
1937, by the Court; j 

ADJUDGED, ORDERED and DECREED That the de¬ 
fendant deliver to the plaintiff, Ruth B. jJudson, or her 
attorneys of record, the real estate notes iii the amount of 
Five Thousand Dollars ($5,000.) made by! Levi H. Hart¬ 
grove and Ida W. Hartgrove, his wife, dated July 16, 1927, 
which were placed in plaintiff’s ‘ 4 safe keeping” jacket by 
Robert S. Stunz, and now in the possessiqn of the defen¬ 
dant, together will all interest collected thereon by the de¬ 
fendant or his predecessor in office from the 3rd day of 
July, 1933, to the date of this Decree. 

DANIEL W. O’DONOGHUE 
Justice I 

i 

From the foregoing Decree the defendant objects and 
excepts and notes an appeal to the United States Court of 
Appeals for the District of Columbia. 

DANIEL W. O’bONOGHUE 
Justice 

| 

I 

i 
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Assignments of Error 
Filed February 19 1937 

#*#**#•#•• 

Comes now the defendant, by his attorneys, J. Bruce 
Kremer, George B. Springston, Herbert M. Bingham and 
H. Donald Kistler, and assigns as error on appeal in this 
case the following matters and orders of the court: 

1. The court erred in entering the final decree of Feb¬ 
ruary 17, 1937. 

2. The court erred in directing the defendant to deliver 

to the plaintiff, or her attorneys of record, the real 
16 estate notes made by Levi H. Hartgrove and Ida W. 
Hartgrove, described in the decree of February 17, 

1937. 

3. The court erred in ordering the defendant to deliver to 
the plaintiff, or her attorneys of record, the interest col¬ 
lected on said notes as provided in said decree. 

• 4. The court erred in concluding that the missing Seven 
Thousand Dollars ($7,000.) in notes have not been traced 
and that there is nothing in the facts to indicate that the 
Hartgrove notes, which were substituted as aforesaid, had 
anv connection with the missing Seven Thousand Dollars 
($7,000.) in notes, or that the substitution was made after 
March 1, 1933. 

5. The court erred in concluding that Robert S’. Stunz, 
the Executive Vice-President of the Park Savings Bank, 
substituted the Levi H. Hartgrove notes for the Berman 
notes belonging to plaintiff, prior to the act of insolvency 
committed by the Park Savings Bank on the first day of 
March, 1935. 

6. The court erred in concluding that when the Hart¬ 
grove notes were substituted for the Berman notes plaintiff 
acquired title thereto. 

7. The court erred in concluding that plaintiff is entitled 
to receive the Hartgrove notes from the defendant, together 
with all interest which has been collected thereon bv the 
defendant since the 3rd day of July, 1933. 

i J. BRUCE KREMER 

GEORGE B. SPRINGSTON 
HERBERT M. BINGHAM 
H. DONALD KISTLER 
Attorneys for Defendant. 
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| 

17 District Court of the United States For The 

District of Columbia j 

Thursday, March 11, 1937 
The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Equity, presiding. 

* * * * # * #!# * # 

Come now the parties hereto by their rebpective attorneys 
of record, and thereupon the defendant j by his attorneys 
presents to the Court his Statement of Evidence taken at 
the trial of this cause and prays that the same be signed 
and made of record, nunc pro tunc, which! is hereby accord¬ 
ingly done. 

DANIEL W. O’DONOGHUE, 

Justice. 


Designation of Record\ 

Filed March 11 1937 j 

* * * # * # #j# * • 

The clerk of the court will please include the following 
in the record on appeal in the above entitled cause: 

1. Original bill of complaint. 

2. Answer. 

3. Notice of submission of findings and;decree. 

4. Findings of fact and conclusions of law. 

5. Statement of the evidence. 

6. Decree of February 17, 1937. 

7. Exceptions noted and appeal taken. | 

8. Assignments of error. 

9. This designation of record. 

J. BRUCE KRlEMER 
GEORGE B. SpRINGSTON 
HERBERT M.j BINGHAM 
H. DONALD KjISTLER 

Attorneys for Defendant. 

18 Service of a copy of the foregoing designation of 
record acknowledged this 8th day of February, 1937. 

WILLIAM STANLEY 
J. EDWARD BURROUGHS Jr. 
WILLIAM P. ARNOLD 

Attorneys for Plaintiff. 
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JOHN F. MORAN VS. RUTH B. JUDSON. 


19 District Court of the United States for the District 

of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 18, both in¬ 
clusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 63006 in Equity, 
wherein Ruth B. Judson is Plaintiff, and John F. Moran, 
Receiver, Park Savings Bank, is defendant, as the same 
remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 16th day of March, 1937. 

C. E. STEWART, 

(Seal) Clerk . 

20 In the District Court of the United States for the 

District of Columbia. 

Holding an Equity Court. 

Equity No. 63,006. 

Ruth B. Judson, Sheppensburg, Pa., Plaintiff, v. John F. 
Moran, Receiver, Park Savings Bank, Washington, 
D. C., Defendant. 

Stateme?it of Evidence 

Pursuant to notice theretofore given to all interested 
parties and designation theretofore made by the Assign¬ 
ment Commissioner of the District Court of the United 
States for the District of Columbia the above entited cause 
came on for hearing and trial at 10 o’clock A. M. Friday, 
February 5, 1937, in Equity Division No. 3 of the District 
Court of the United States for the District of Columbia, 
before the Honorable Daniel W. O’Donoghue, Associate 
Justice of said Court, and thereupon the following pro¬ 
ceedings were had and testimony taken and evidence intro¬ 
duced and offered: 

It was stipulated by and between the plaintiff and de¬ 
fendant in the above entited cause that it was admitted 
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as evidence that Nellie M. Stees, whose presence was not 
required as a witness, but who, if called as a witness, would 
testify as follows: | 

That during the period from March 1, 1933 to and in¬ 
cluding March 13, 1933, she, as a note teller in the Park 
Savings Bank, in charge of the real esfate note assets 
21 of said bank, examined the books ^nd records of 
the Park Savings Bank and found tliat the note as¬ 
sets of said Park Savings Bank during the above described 
period were in balance; that said witness would further tes¬ 
tify that subsequent to March 13, 1933, she again examined 
the books and records of said Park Saving^ Bank in con¬ 
nection with the note assets and found that ^aid note assets 
were out of balance in the sum of $7000.00 in notes which 
had theretofore been in the note assets of said Park Sav¬ 
ings Bank and which had been removed, ithus throwing 
said note assets out of balance by disclosing a deficiency 
in said assets in the sum of $7000.00; thht said witness 
would further testify that she had made an examination 
of the books and records of the bank and that nothing was 
shown on the books and records of said bank which would 
indicate what had become of said $7000.00 of note assets, 
and that in so far as said books and records 'ivere concerned 
said $7000.00 in missing notes could not be traced. 

There was introduced in evidence by the! defendant the 
savings deposit ledger card of Ruth E. Pearson, which 
ledger card showed that the deposit of $7000.00 made by 
Ruth E. Pearson in her savings account was made on De¬ 
cember 2, 1930 and that her account was debited in the sum 
of $600.00, representing the check drawn against her ac¬ 
count for payment of the Berman notes, oh December 3, 
1930, which check was dated December 2, 19$0. 

DANIEL W. O’DONOGHUE, 

Justice . 
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Service of copy of the above statement of evidence 
is hereby acknowledged this 8th day of March, 1937. 


WILLIAM STANLEY, 

J. EDWARD BURROUGHS, Jr. 

Attorneys for plaintiff. 
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JOHN F. MORAN VS. RUTH B. JUDSON. 


TO COUNSEL OF RECORD: 

Notice is hereby given that the above statement of evi¬ 
dence will be presented to the Court and submitted on 

i J BRUCE KREMER 

! GEORGE B. SPRINGSTON 

HERBERT M. BINGHAM 
H DONALD KISTLER 
Attorneys for defendant. 

Acknowledged service of notice March 8th, 1937. 

WILLIAM STANLEY 
J EDWARD BURROUGHS JR 
Attorneys for plaintiff. 

Endorsed on cover: No. 6932. John F. Moran, Receiver, 
Park Savings Bank, Appellant, vs. Ruth B. Judson. United 
State Court of Appeals for the District of Columbia Filed 
Mar 18 1937 Moncure Burke, Clerk. 
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IN THE 


Urnteb States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA. 


April Term, 1937. 


No. 6932. 


John F. Moran, Receiver, Park Savings Bank, 

Appellant, 

i 

i 

v. 

i 

Ruth B. Judson, Appellee L 


BRIEF ON BEHALF OF APPEiLANT. 


STATEMENT OF THE CASE. 

i 

On November 18,1936, the Appellee, Rbth B. Judson, 
filed her Bill of Complaint in the Court below asking 
to be declared the owner of and entitled!to the posses¬ 
sion of certain real estate notes held by the Appellant, 
John F. Moran, as Receiver of the Park Savings Bank, 
or in the alternative to be declared a preferred credi- 
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tor of the insolvent Park Savings Bank in the amount 
of $5,000.00 (R. pp. 1 and 6). Thereafter, on Decem¬ 
ber 10, 19:30, the Appellant, John F. Moran, filed his 
Answer to the Bill of Complaint, denying the right of 
the Appellee to be declared owner of the real estate 
notes in question or to be declared a preferred credi¬ 
tor of said Park Savings Bank (R. pp. 7-9). On Feb¬ 
ruary 17, 19:37, Mr. Justice O’Donoghue held that the 
Appellee was not entitled to a preferred claim against 
the insolvent Park Savings Bank but further held in 
effect that appellant had failed to prove that appellee 
was not entitled to the real estate notes in question, 
and that accordinglv thev should be turned over to 
appellee with interest thereon (R. pp. 12-13). To the 
Court's ruling in favor of appellee, the appellant, 
Moran, objected and excepted and noted and perfected 
an appeal (R. pp. 13-16). 


STATEMENT OF FACTS. 


On the 9th day of April, 1927, the appellee, Ruth B. 
Judson, purchased from the Park Savings Bank cer¬ 
tain real estate notes known as the Berman notes in 
the amount of $(5,000.00 and deposited them with the 
Bank for collection and safekeeping. Subsequently, 
the Bank repurchased $1,000.00 worth of the notes 
from the appellee, leaving notes in the amount of 
$5,000.00 in her “safekeeping” jacket at the Bank. 


Thereafter, appellee received from the Bank the semi¬ 
annual interest payments on the said notes through 
February 3, 1933 (R. pp. 2, 7-11). 

On the 2nd day of December, 1930, Robert S. Stunz 
as Executive Vice-President of the Park Savings Bank, 
without the knowledge or consent of Appellee, fraudu¬ 
lently and willfully abstracted from the Appellee's 
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“safekeeping” jacket the said Berman notes in the 

i 

amount of $5,000.00 and sold them on behalf of the 
Bank to one Ruth E. Pearson, an innocent purchaser, 
for $5,000.00. Ruth E. Pearson paid fo^ the notes by 
drawing a check against her savings account in the said 
Park Savings Bank. The payment of said check was 
made possible by a simultaneous deposit by the pur- 
chaser in her account in the Park Savings Bank of 
$7,000.00 in the form of a United Strites Treasury 
check. This check was deposited by the Park Savings 
Bank in the National Metropolitan Bank! for collection 
and credit of the Park Savings Bank (R. pp. 3, 7-11). 

Appellee alleged on information and belief in her bill 
that at the time the Berman notes were abstracted 
from her “safekeeping” jacket or at a subsequent 
date; but in any event prior to March 1,j 1033, the said 
Robert S. Stunz as Executive Vice-President of the 

j 

Park Savings Bank substituted in Appellee’s “safe¬ 
keeping” jacket, in place of the Berman! notes, certain 
other real estate notes belonging to the IPark Savings 
Bank and known as the Hartgrove notes,jin the amount 
of $5,000.00 (R. p. 4). It was alleged and admitted 
and found to be a fact that the Park Savings Bank 
committed an act of insolvency on Marph 1, 1933 (R. 
pp. 2, 7, 12). ’ I 

The Appellant, Moran, denied that the Hartgrove 
notes which belonged to the Park Savings Bank were 
substituted in Appellee’s “safekeeping? jacket at the 
time the Berman notes were abstracted;from the said 
jacket or that such substitution was ejected at any 
time prior to March 1, 1933. On the contrary, Appel¬ 
lant averred that on or about the 14th day of March, 
1933, subsequent to the Commission of the Act of in¬ 
solvency on March 1,1933, and subsequent to the Bank- 
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ing Holiday declared bv the President of the United 
States on March (>, 1933, the said Robert S. Stunz, in 
violation of law and in violation of the rights of the 
depositors and creditors of the Park Savings Bank 
illegally and wrongfully removed the said Hartgrove 
notes from the assets of the bank and placed them in 
the collection jacket of the Appellee (R. pp. 8, 9). 

It was further alleged by Appellee that at the time 
of making the substitution, the said Robert S. Stunz 
made a notation on Appellee's 44 safekeeping’’ jacket 
that the Ilartgrove notes had been substituted for the 
Berman notes (R. p. 4). Appellant, Moran, not only 
denied that such notation was made prior to March 1, 
1933, but averred on the contrary that it was made 
after March 1, 1933, at a time when the bank was in¬ 
solvent, had committed an act of insolvency, and its 
assets had passed to its depositors and creditors (R. 
1 ’- !>)• 

It is admitted that the notation in question does ap¬ 
pear upon Appellee’s “safekeeping” jacket in the said 
bank but there is absolutely nothing on the jacket to 
indicate when the notation was made or when the sub¬ 
stitution was made. When the cause came on for hear¬ 
ing and trial on February 5, 1937, the Appellee intro¬ 
duced no evidence whatsoever to substantiate her 
claim that the substitution was effected and the nota¬ 
tion made prior to March 1, 1933, nor did she intro¬ 
duce any evidence indicating when such substitution 
and notation were made. On the other hand, the fol¬ 
lowing evidence was admitted by stipulation: That 
during the period from March 1, 1933 to and including 
March 13, 1933, the real estate note assets of the Park 
Savings Bank were in balance, but that upon a later 
l examination of the books and records of the Park 




Savings Bank, subsequent to March 13, 1933, the real 
estate note assets were found to be out; of balance in 
the sum of $7,000.00 in notes which lipd theretofore 
been in the note assets of tlie bank and which had been 
removed, thus throwing the note assets put of balance. 
There was nothing in this examination of the books 
and records to indicate what had become of the 

I 

$7,000.00 of note assets or how they cpuld be traced 
(K. p. 17). | 

The Court below in its findings of fact and conclu- 

' i 

sions of law found that at the time of Abstracting the 
Berman notes from the Appellee’s f‘safekeeping” 
jacket or on some subsequent date pripr to March 1, 
1933, Robert 8. Stunz placed the Hartgrove notes 
which were the property of the Bank in!the Appellee’s 
“safekeeping” jacket with the undated notation that 
tlie Hartgrove notes were substituted in place of the 
Berman notes. The Court also found that on March 

j 

1, 1933, the Park Savings Bank committed an act of 
insolvency and that subsequent to that date and before 
the 14th of March, 1933, the real estate notes of the 
Bank were found by the note teller to; be in balance, 
but that subsequent to March 14, 1933,;the real estate 
notes of the bank were found to be out of balance by 
the amount of $7,000.00. j 

Upon these facts the Court found that the missing 
$7,000.00 in note assets of the Bank had hot. been traced 
and there was nothing to indicate that! the Hartgrove 
notes had any connection with the missing $7,000.00 in 
notes or that the substitution of the Hartgrove notes 
for the Berman notes was made after:March 1, 1933. 
On the other hand it was concluded byj the Court that 
the substitution was made prior to the act of insolvency 
of March 1, 1933, and that upon such substitution prior 
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and proving her case as claimed and alleged in her bill 
of complaint. As will be shown in the argument, she 
failed utterly to bear the burden of proof imposed 
upon her, and accordingly, the court below committed 
reversible error in holding for the appellee. 

Preliminary to a full discussion of the main propo¬ 
sition, it should here be noted that the only question 
which is before the court upon this appeal concerns 
the validity of the Court’s ruling in favor the Appel¬ 
lee to which the Appellant objected and excepted and 
perfected an appeal. The other ruling of the Court 
below in favor of the Appellant to the effect that Ap¬ 
pellee was not entitled to a preferred claim against the 
Appellant is absolutely binding upon thfe Appellee and 
cannot here be attacked or considered by reason of the 
fact the Appellee failed to perfect a cro^s appeal upon 
this particular ruling. See Morley Construction Com¬ 
pany v. Maryland Surety Company, 81 L. Ed. Adv. Op. 
p. 323 (February 1, 1937); also Atherto\n v. Anderson, 
86 Fed. (2d) 518 (C. C. A. 6, 1936). j 

Although, under the foregoing statement and au¬ 
thorities, the question of the validity of the Court’s 
ruling in favor of the appellant is not before the Court 
and cannot be advanced by Appellee upon this appeal, 
nevertheless, it seems advisable to state; that the valid¬ 
ity of the Court’s ruling, to the effect ^hat the Appel¬ 
lee was not entitled to a preferred claim! upon the facts 
of this case, is amply borne out and established by the 
following decisions of the Supreme Court of the United 
States: Hoffman v. Rauch, 81 L. Ed. Adv. Op. 421; Old 
Company's Lehigh v. Meeker, 294 U. S. 227; 79 L. Ed. 
876; Jennings v. United States Fidelity and Guaranty 
Company, 294 U. S. 216, 79 L. Ed. 869; Blakey v. Brin¬ 
son , 286 U. S. 254, 76 L. Ed. 1089. 
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ARGUMENT. 

When a complainant's right of recovery depends 
upon the proof and establishment of a certain fact, 
which fact is denied by the adverse party, the burden 
of proving such fact is placed squarely upon the com¬ 
plainant and if he fails to sustain the burden of proof, 
the court must hold against him; furthermore, if 
the adverse party introduces any evidence tending to 
throw any doubt upon the probable existence of the 
alleged fact as asserted by complainant, any such 
doubt must be resolved against the complainant who 
has failed to sustain the burden of his proof by any 
affirmative evidence whatsoever. 

i In considering the principal question raised by this 
appeal, it is necessary to review with some care the 
actual pleadings filed in the court below. Having de¬ 
termined the true issues presented by those pleadings, 
it; will then be necessary to ascertain whether the Ap¬ 
pellee bore the burden of proving her case. There can 
be no question but that the burden of proof rested 
squarely upon the Appellee, and on the very face of 
tlie record, it is even more certain that the Appellee 
failed to sustain that burden. 

There is no controversv as to the transactions be- 
tween Ruth E. Judson and the Park Savings Bank up 
to December 2 , 1930, at which time Robert S. Stunz un¬ 
lawfully extracted the Berman notes from Ruth B. 
Judson’$ “safekeeping” jacket and sold them to an 
innocent purchaser. It has already been established 
that neither the Berman notes nor the proceeds from 
their sale can be traced in the sense of making either 
the notes or the proceeds subject to a trust or pre¬ 
ferred claim in favor of Appellee. It is also admitted 










that, after the bank had committed itfe act of insol¬ 
vency, it was taken over by the Appellant as the Re¬ 
ceiver, appointed by the Comptroller of the Currency. 
The so-called Hartgrove notes were found in appel¬ 
lee’s “safekeeping” jacket with an undated notation 
on the jacket that it contained said Hargrove notes. 

Appellee then alleged on information jand belief that 
“simultaneous with or subsequent to abstracting her 
Berman real estate notes from her! ‘safekeeping’ 
jacket, and prior to the act of insolvency of March 1, 
1933, the said Robert S. Stunz as Executive Vice-Presi¬ 
dent of the Park Savings Bank, as Aforesaid, sub¬ 
stituted therefor and placed in her safekeeping jacket” 
the Hartgrove notes. Appellee further alleged that 
“at the time of making the substitution as aforesaid, 
the said Robert S. Stunz made a notation on plain¬ 
tiff’s safekeeping jacket, which had previously con¬ 
tained her Berman notes, to the effect .that the Hart- 
grove notes had been substituted fof the Berman 
notes” (R. p. 4). j 

In his answer to the bill of complaint, Appellant, 
Moran, denied “that simultaneous with the abstrac¬ 
tion of the Berman notes from plaintiff’s safekeeping 
jacket and prior to March 1, 1933, Rqbert S. Stunz 
substituted and placed in plaintiff’s jacket real estate 
notes belonging to the Park Savings Bank known and 
described as the Hartgrove notes.” Appellant further 
denied “that Robert S. Stunz made ja notation on 
plaintiff’s safekeeping jacket prior to March 1, 1933, 
to the effect that the Hartgrove notes!had been sub¬ 
stituted for the Berman notes” (R. pp.|8, 9). 

It is at once apparent that the question of the time 
when the Hartgrove notes were substituted in Appel¬ 
lee’s “safekeeping” jacket was squarely placed in 




10 


issue bv the above noted allegations and denials. Fur- 
thermo re, it must be remembered that the proof of the 
affirmative of this issue as alleged by the Appellee is 
absolutely essential to her claim. The law is fixed and 
unequivocal that Appellee cannot recover from the 
Appellant Receiver representing the general creditors 
and depositors of the insolvent Park Savings Bank 
unless she can allege and prove that the Hartgrove 
notes to which she claims title and right to possession 
and which admittedly were part of the assets of the 
Park Savings Bank prior to the substitution, were 
taken from the assets of the Park Savings Bank and 
placed in her “safekeeping” jacket prior to March 1, 
1933, when the Park Savings Bank committed its act 
of insolvencv. The reason this material and essential 
fact must be proved as alleged is obvious. Appellee 
is claiming a preference to one of the assets of the 
Park Savings Bank to the detriment of the general 
creditors and depositors of that bank. R. S. Section 
5242 (12 U. S. C. A. Section 91) declares to be null 
and void anv act of a national bank or its officers creat- 
ing a preference of one creditor to another after an 
act of insolvency or in contemplation thereof. That 
section reads in full as follows: 

! “Section 91. Transfers by bank and other acts in 
contemplation of insolvency 

All transfers of the notes, bonds, bills of ex¬ 
change, or other evidences of debt owing to any 
national banking association, or of deposits to its 
credit; all assignments of mortgages, sureties on 
real estate, or of judgments or decrees in its favor; 
all deposits of money, bullion, or other valuable 
thing for its use, or for the use of anv of its share- 
holders or creditors; and all payments of money 
to either, made after the commission of an act of 
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insolvency, or in contemplation thereof, made with 
a view to prevent the application of its assets in 
the manner prescribed by this chapter, or with a 
view to the preference of one creditor to another, 
except in payment of its circulating notes, shall 
be utterly null and void; and no 'attachment, in¬ 
junction or execution, shall be issubd against such 
association or its property before! final judgment 
in any suit, action, or proceeding, in any State, 
county, or municipal court.” 

In view of the provisions of the District of Columbia 
Code giving the Comptroller of the Currency super¬ 
vision over all banking institutions doing business in 
the District of Columbia and in view of the further 
provision that the “Comptroller shkll have power, 
when in his opinion it is necessary, to take possession 
of any such bank or company, for thej reasons and in 
the manner and to the same extent as ,are provided in 
the laws of the United States with reference to na¬ 
tional banks” (Title 5, 1929, D. C. Code, Section 298), 
it follows that the law as declared ini R. S. 5242, re- 

i 7 

for red to above, must inevitably be! applied to any 
banking institution in the District of jColumbia which 
has become insolvent and has been t<(ken over by the 
Comptroller of the Currency. Harper v. Moran , 76 
Fed. (2d) 980. j 

Even in the absence of statutory provisions nullifv- 

* i 

ing preferences made after or in contemplation of in- 
solvency, the general law is settled that the rights of 
creditors become fixed as of the date of the act of in¬ 
solvency. In contemplation of law, the assets upon an 
act of insolvency pass to the depositors and creditors 
or at least are held in trust for the depositors and 
creditors and any attempt after that c|ate to prefer one 
creditor to another or to create any rights favoring 
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olie creditor over another which did not exist prior to 
the act of insolvency is null and void. 

From the foregoing, it is at once apparent that Ap¬ 
pellee cannot prevail unless she can establish by at 
least a preponderance of the evidence that her alleged 
right to the ownership and possession of the particular 
assets of the Park Savings Bank known as the Hart- 
grove notes was created prior to March 1, 1933, on 
which date the Park Savings Bank committed its act 
of insolvency. Having alleged that these notes were 
taken from the bank’s assets and placed in her “safe¬ 
keeping” jacket prior to March 1, 1933, it became in¬ 
cumbent upon Appellee to prove that fact as alleged 
and the immediate question is whether she sustained 
the burden of her proof. A glance at the record shows 
conclusively that Appellee failed to establish her case. 
In fact, there is a total lack of evidence on behalf of 
Appellee which would even indicate the time at which 
the substitution was effected. Moreover, it is not even 
suggested nor could it be that Appellee is entitled to a 
presumption as to when Stunz placed the Hartgrove 
notes in her “safekeeping” jacket. The reason is 
obvious. As will be shown below, the law does not 
favor the creation of preferences to the assets of in¬ 
solvent banks, and for that reason, in the total absence 
of any affirmative evidence, the law will not raise a 
presumption, the sole purpose and effect of which 
would be to create a preference to the detriment of 
general creditors and depositors. Atlantic Gypsum Co. 
\\ Federal Nat’l Bank , 76 F. (2d) 59. 

To review the actual facts and the sole evidence in 
the case, it will be recalled that the only evidence bear¬ 
ing on the question of when the substitution was ef¬ 
fected was the stipulated testimony of Nellie M. Stees 
to the effect that during the period from March 1, 1933 
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to and including March 13,1933, she, hs the note teller 
in the Park Savings Bank in charge of real estate note 
assets of said bank, examined the books and records of 
the bank and found that the note assets during that 
period were in balance; that subsequent to March 13, 
1933 she again examined the books and records and 
found that the note assets of the bank! were out of bal¬ 
ance in the sum of $7,000.00 in notes.! It was further 
in evidence that nothing in those books and records of 
the bank showed what had become of! the $7,000.00 of 
note assets or indicated how thev could be traced. 

In the face of this evidence introduced on behalf of 
Appellant, Moran, indicating that thp note assets of 
the Park Savings Bank were intact up!to and including 
the 13th dav of March, 1933, the court below in obvious 
error and without even a trace of affirmative evidence 
to support the finding, held that at the time of abstract¬ 
ing the Berman notes from the Appellee’s “safekeep¬ 
ing’ ’ jacket or on some subsequent dat^ prior to March 
1, 1933, Robert S. Stunz removed the ;lIartgrove notes 
from the assets of the bank and placed them in Ap¬ 
pellee’s “safekeeping” jacket. This jfinding and con¬ 
clusion were wholly unjustified and Ithus constituted 
reversible error; for the law is well established that a 
person having alleged the affirmative! of an issue ma¬ 
terial to his or her claim must prove it, or lose. 

While this basic proposition is so j well established 
as to be beyond question, a brief reference to some of 
the decisions which have asserted it is! perhaps not out 
of place. In Liberty Bell Gold Mining Company v. 
Smuggler-Union Mining Company , 303 Fed. 795 (C. 
C. A. 8, 1913), the court on page 803 stated as follows: 

I 

“In every civil cause the burden of proof is upon 
the party who holds the affirmative, or, as it is 

I 

i 

i 

I 

j 

i 

i 


i 
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sometimes stated, upon the party against whom 
judgment must go if no evidence is introduced in 
his behalf. The party upon whom the burden of 
proof rests must establish it by a preponderance 
of the evidence regardless of the fact whether it 
is the basis of the cause of action set out in the 
complaint, or set up as a defense in the answer. 
Simonton v. Winter, 5 Pet. 141, 8 L. Ed. 75, Clem¬ 
ents v. Nicholson, 6 Wall. 299, IS L. Ed. 786; 
Selma, etc. R. R. Co. v. United States, 139 II. S. 
560, 567, 11 Sup. Ct. 638, 35 L. Ed. 266.” 

See also, Co wen Co . v. Houck Mfg. Co ., 249 Fed. 2S5 
(C. C. A. 2,1918) at page 287; and First National Bank 
of Morrill v. Ford, 31 A. L. R. 1441 (Wyoming Su¬ 
preme Court, 1923) at page 1445. 

At an early date, the Supreme Court of the United 
States held that when a material part of a controversy 
depended upon the time of occurrence of a certain 
event, it was not only necessary for the person assert¬ 
ing and relying upon the time of such occurrence to 
prove it as alleged, but also if, after the evidence was 
in, there was still doubt as to when the occurrence took 
place, such doubt should be resolved against the person 
who had the affirmative of the proof. This holding is 
to be found in Fowler v. Merrill , 11 How. 375,13 L. Ed. 
736 (1850). That case involved a bill in chancery to 
foreclose a mortgage of certain negroes. The principal 
point in the case turned upon the fact that the persons 
who purchased the negroes from the mortgagor were 
bound by constructive notice of the mortgage bv rea- 
son of the fact that it had been properly recorded. One 
of the material questions involved, however, concerned 
the date at which one of the female slaves had died. 
The point was important in regard to the ownership of 
the offspring of that particular slave. The defendants 
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in the action had alleged that the slaye had died prior 
to the bringing of the bill in chancery. On that ques¬ 
tion the court stated on page 744 of 13 L. Ed. as fol- 
lows: i 

i 

I 

“ * * * and the evidence is so uncertain whether 
the death of Eliza occurred after this bill or before, 
that the doubt must operate against the respon¬ 
dents, whose duty it was to prove satisfactorily 
that it happened before, in ordbr to be exoner¬ 
ated.” 

i 

In the case of Davie v. Briggs , 97 Ul S. 628, 24 L. Ed. 
1086 (1878), the Supreme Court of t}ie United States 
considered another situation in whicli the actual time 
of the happening of a certain event w&s material to the 
maintenance of the plaintiff’s actioh. In that case, 
plaintiffs, heirs at law of a deceased! person, asserted 
an interest in the proceeds of the sale of a certain gold 
mine which had previously belonged! to the deceased. 
The fact of the death of the deceased depended upon 
the presumption of law based upon' seven years ab¬ 
sence. The right of the plaintiffs to maintain the ac- 
tion in the face of the plea of the statute of limitations 
depended upon their showing that the deceased had 
died at the end of the seven-year period and not before. 
On that question, the court stated a^ follows on page 
1088 of 24 L. Ed.: j 

i 

“Mr. Taylor, in the 1st volunde of his Treatise 
on the Law of Evidence, sec. 157, says, that ‘Al¬ 
though a person who has not been heard of for 
seven years is presumed to be dekd, the law raises 
no presumption as to the time of his death; and, 
therefore, if anyone has to establish the precise 
period during those seven years at which such per¬ 
son died, he must do so by evidence, and can 

i 

i 

j 

i 
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neither rely, on the one hand, on the presumption 
of death, nor, on the other, upon the presumption 
of the continuance of life.’ These views are in 
harmony with the settled law of the English courts, 
as will be seen from an examination of the au¬ 
thorities. 

#••####** 

“ ‘ * * * We adopt the doctrine of the Court 
of King’s Bench, that the presumption of law re¬ 
lates only to the fact of death, and that the time of 
death, whenever it is material, must bo a subject 
of distinct proof.’ To the same effect is Mr. Green- 
leaf and the preponderance of authority in this 
country.” 

In the case of Henderson v. Carbondale Coal and 
Coke Company, 140 U. S. 25, 35 L. Ed. 332, the lessors 
of certain property sought to claim the forfeiture of a 
lease for non-payment of rent. It was a prerequisite 
to the right of forfeiture on that ground that plaintiffs 
showed proper demand for the rent. Plaintiffs alleged 
that such notice and demand had been given to the 
lessee by registered letter. The return receipt which 
was put in evidence indicated that the letter was re¬ 
ceived by someone other than the person to whom it 
was properly directed. Upon that state of facts, the 
court concluded that plaintiffs had failed to establish 
their right to the forfeiture and in commenting on the 
burden properly placed upon the person asserting a 
forfeiture in such a case, stated on page 336 of 35 L. 
Ed.: 

“The other is, that in equity proceedings a party 
must prove all the facts necessary to his right, ex¬ 
cept so far as they are admitted by the adverse 
party. From these considerations it is evident 
that, as to these two cases, no such proof was made 
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of the personal service of demand apd notice as en¬ 
titled petitioners to a decree of forfeiture.” 

i 

See also Dermott v. Jones , 23 How. 220, 16 L. Ed. 
442, which involved an action upon a contract in which 
the plaintiff alleged performance on his! part but failed 
to sustain the allegation by proof. The defendant had 
denied such performance by the plaintiff and the court 
held that it was error for the court below to instruct the 

i 

jury that they could find for the plaintiff upon the is¬ 
sues presented. 

Another instance in which the question of time is 
important was discussed by the Circuit Court of Ap¬ 
peals for the 9th Circuit in Pond v. Goldstein , 41 Fed. 
(2d) 76, (C. C. A. 9, 1930). In that case the plaintiff 
suing for a specific performance of a contract of sale 
alleged that he became a bona fide purchaser for value 
before receiving any notice of a prior |agreement con¬ 
stituting a lien on the property. The court held it was 
incumbent upon the plaintiff to prove his allegation 
that ho had become a purchaser prior to notice of the 
other agreement. On page 78, the court, quoting from 
the Supreme Court of California, stated as follows: 

i 

“ ‘The burden in that respect was upon him. To 
entitle a party to protection as such a purchaser, 
he must aver and prove the possession of his gran¬ 
tor, the purchase of the premises, the payment of 
the purchase money in good faith and without no¬ 
tice, actual or constructive, prior to and down ?o 
the time of its payment; for, if he had notice, ac¬ 
tual or constructive, at any moment of time before 
the payment of the money, he is hot a bona fide 
purchaser. Eversdon v. Mayhew, 65 Cal. 167, 
3 P. 641; Davis v. Ward, 109 Cal. 190, 41 P. 1010, 
50 Am. St. Hep. 29; County Bank of San Luis 
Obispo v. Fox, 119 Cal. 64, 51 P. 11.’ ” 

i 

i 

! 

i 
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In John S. Sills <£ Sons, Inc. v. Bridgeton Condensed 
Milk Co., 43 Fed. (2d) 72 (C. C. A. 3, 1930), the plain¬ 
tiff sued for breach of warranty in the sale of con¬ 
densed milk. Plaintiff averred that the defects oc¬ 
curred and were discovered within the period of limi¬ 
tations for the bringing of the action. This fact was 
denied by defendant. Plaintiff failed to allege and 
prove the material dates in question so as to avoid the 
bar of the period of limitations. The court in holding 
plaintiff had failed to establish his right to recover, 
stated that the plaintiff must not only allege a complete 
case in his complaint, but he must also prove his case 
as alleged in his complaint. Moreover, the court held 
in effect that it could not infer from the fact that the 
defects had occurred some time within the period of 
the warranty that they had occurred on any particular 
date or dates within such period. 

There is also a line of cases involving the question 

of the establishment of a preferential trust upon funds 

of insolvent institutions which is even more closelv in 

% 

point with the situation here involved. The leading 
case in this group is Schuyler v. Littlefield, 232 U. S. 
707, 58 L. Ed. 806. In that case, the plaintiffs attempted 
to recover trust funds which thev claimed to have 
traced into the possession of Littlefield as trustee in 
bankruptcy of a firm of stock brokers. The plaintiff’s 
right to relief depended upon establishing the exact 
time and order in which a series of checks were de¬ 
posited in a certain bank account and also the exact 
order in which a different series of checks drawn on 
that account were paid and also what use was made 
of the money so drawn. Without going into the facts 
Of the case further, it is sufficient to sav the court 
found that plaintiffs had failed to sustain the burden 
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of their proof. In affirming fhe court t)elow, the Su¬ 
preme Court of the United States stated on page 809 
of 58 L. Ed.: ! 


< i 


* * Like all other persons similarly situ¬ 
ated, they were under the burden o^ proving their 
title. If they were unable to carry the burden of 
identifying the fund as representing the proceeds 
of their Interborough stock, their claim must fail. 
If their evidence left the matter of identification in 
doubt, the doubt must be resolved ifr favor of the 
trustee, who represents all of the creditors of 
Brown & Company, some of whom appear to have 
suffered in the same way. Like them, the appel¬ 
lants must be remitted to the general fund. 

The decree is affirmed.’ ’ 


Particular attention should be paid t<j) the language 
of the court above wherein it states that if the proof 

of plaintiffs’ claim is left in doubt, thatidoubt must be 

1 

resolved against the claimant in favor;of the trustee 

_ i 

representing the general creditors. Thd claim of Ruth 
B. Judson is not unlike that of the claimants in this 
Schuvler case. She is asserting a claim in derogation 
of the rights of general creditors. The Ivaliditv of her 
claim depends absolutely upon her showing that cer¬ 
tain assets of the insolvent Park Savings Bank were 
transferred to her use prior to a certain date. Not 
only is there doubt as to the alleged fact! that the trans- 
fer was made prior to the deadline of March 1, 1933, 
but she has failed to introduce anv Evidence which 
would so much as remotely indicate thht the substitu¬ 
tion took place prior to that date. Viewed in this light, 
it seems so clear as to be almost bevondi argument that 
Ruth B. Judson has failed to prove her case as alleged 
and is not entitled to recover to the detriment of gen- 


i 


I 

i 
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eral creditors, especially when it is admitted that she 
is entitled to come in herself as a general creditor. 

The opinion of the court in Schuyler v. Little field has 
been followed and approved time and again. A recent 
expression of this approval is to be found in Hoffman 
v. Rauch, 81 L. Ed. Adv. Op. 421 (March 1, 1937), 
wherein the Supreme Court of the United States held 
at page 422: 

“Here it is accepted doctrine that when a claim 
is made for preference against funds held by the 
Receiver of a national bank the burden is upon the 
claimant to establish his title; * * * 

See also First National Bank of St. Petersburg v. City 
of Miami, 69 Fed. (2d) 346 (C. C. A. 5, 1934) wherein 
the court stated on page 349 : 

“We have, we think, already in other cases, Mc¬ 
Nair v. Oesterreicher, 63 F. (2d) 876; Spurway v. 
Frick Co., 63 F. (2d) 875; Smith v. Zemmurray, 
69 F. (2d) 5; Pottorff v. Key, 67 F. (2d) 833; 
Wisdom v. Keen, 69 F. (2d) 349, made it suffi¬ 
ciently plain that to obtain preferential treatment 
in the distribution of the assets of failed banks, one 
seeking to charge the fund in the hands of the re¬ 
ceiver for the benefit of all the creditors, as being 
his property or its proceeds, has a heavy burden of 
proof, and unless he clearly and certainly identi¬ 
fies the fund he must fail. Schuvler v. Littlefield, 
232 U. S. 707, 34 S. Ct. 466, 58 L.‘ Ed. S06. We do 
not understand anything decided in the Miami 
Bank Case, supra, contravenes these views. Any 
expression in it, which admits of a contrary con¬ 
struction, is expressly disapproved.” 

See also Larabee Flour Mills Company v. First Na¬ 
tional Bank of Dublin, 52 Fed. (2d) 146 (1931) wherein 
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the District Court for the Southern District of Georgia 
stated: 

I 

“The burden is on claimant tq prove the ele¬ 
ments essential to the establishment of his claim. 
Uncertainty results in denial. Schuyler v. Little- 
held, 232 U. S. 707, 34 S. Ct. 466, 58 L. Ed. 806.” 

i 

Similar expressions may be found in the following 
cases: Sanders v. Stevens, 51 Fed. (td) 743 (D. Ct. 
S. D. M iss., 1931) at page 744; Sextan v. American 
Trust Company, 45 Fed. (2d) 372 (C. (b. A. 8, 1930) at 
page 374; Blumenfeld v. Union National Bank, 38 Fed. 
(2d) 455 (C. C. A. 10, 1930) at page 457; In re: Hol¬ 
lins and Arrousez Electric and Engineering Company, 
31 Fed. (2d) 50 (C. C. A. 9,1929). 

There is still another group of casqs in which the 
Supreme Court of the United States has expressed it¬ 
self in no uncertain terms upon the question of the bur- 

i 

den of proof assumed by a person attempting to assert 
a claim. The cases in this group are properly classed 
as tax cases wherein a taxpayer attempts to assert his 
right to take a deductible loss or to recover a refund 
or perhaps establish the invalidity of a |tax law. In the 
foregoing cases we have seen the bprden of proof 
squarely placed upon the person asserting the affirma¬ 
tive of an issue. Similarly, the opinions of the courts 
in these tax cases are fully applicable j and binding as 
statements of thoroughly settled and ivell established 
law. 

A leading case is Burnet v. Houston, 283 U. S. 223, 
75 L. Ed. 991 (1931) wherein the taxpayer claimed the 
right to deduct in his income tax return a certain loss 
incurred in a prior transaction. The qourt stated un- 
equivocably that “the burden of proof to establish a 
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deductible loss and the amount of it, clearly, was upon 
the respondent. Reinecke v. Spalding , 280 U. S. 227, 
234, 74 L. Ed. 385, 389, 50 S. Ct. 96; United States v. 
Anderson, 269 U. S. 422, 443, 70 L. Ed. 347, 352, 46 
S. Ct. 1311.” 

It further appeared in the case that certain facts 
essential to the taxpayer’s claim were very difficult if 
not impossible to prove and it was asserted for that 
reason that, on what evidence there was, the taxpayer 
should be entitled to relief. The court in rejecting this 
contention as untenable stated on page 994 of 75 L. Ed. 
as follows: 

“The impossibility of proving a material fact 
upon which the right of relief depends, simply 
leaves the claimant upon whom the burden rests 
with an unenforcible claim, a misfortune to be 
borne by him, as it must be borne in other cases, 
as the result of a failure of proof. Compare Un¬ 
derwood v. Wing, 4 De G., M. & G. 633, 660, 43 
Eng. Reprint, 655; Newell v. Nichols, 75 N. Y. 7S, 
90, 31 Am. Rep. 446; Ehle’s Estate, 73 Wis. 445, 
459, 460, 41 N. W. 627; 2 Chamberlavne, Ev. Sec¬ 
tion 970.” 

Here too the language of the Supreme Court seems 
particularly applicable to the case now under consider¬ 
ation. The fact that Ruth B. Judson was unable to 
introduce proper evidence to support her allegation as 
to the time at which the Hartgrove notes were taken 
from the assets of the Park Savings Bank and placed 
in her “safekeeping” jacket cannot in any sense re¬ 
lieve her of the burden of proving her claim as alleged. 
The policy of the law in regard to closed banks is to 
effect as near as possible a pro rata distribution of 
assets to the creditors and depositors except, of course, 
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in those cases where a claimant establishes his right 
to a preference; blit such preferential Rights must not 
only be asserted, they must also be proved as asserted, 
and failure of proof for any reason whatsoever is suffi¬ 
cient to justify denial of the asserted claim. 

It has been stated that the Appellee in this action is 
not entitled to a presumption as to the probable date 
on which the Hartgrove notes were placbd in her “safe¬ 
keeping” jacket. This is obvious for the reason that 
there has not even been suggested noR could there be 
suggested any presumption of law applicable to this 
case, nor do the pleadings or the evidence indicate any 
possible inference of fact upon which such a presump¬ 
tion could be founded. It is true that! the Hartgrove 
notes were found in the Appellee’s “safekeeping” 
jacket and that jacket contained a notation that it con¬ 
tained those particular notes, and if j there were no 
question of insolvency involved and no question as to 
the time when these notes were placed in Appellee’s 
“safekeeping” jacket, the presence olj those notes in 
the said jacket might well raise a prima facie case that 
they belonged to the Appellee and that she was entitled 
to possession and ownership. Here, however, the suc¬ 
cess of Appellee’s claim depends not upon the fact that 
the notes were found in her “safekeeping” jacket, al¬ 
though that itself was one of the essential elements, 
but upon her alleging and proving that} the notes were 
placed there at a time when it was permissible under 
the law for her to acquire right and title to those notes 
under the circumstances then existing.! 

Assuming for the sake of argument that the lower 
court had rested its decision upon a pirima facie case 
based upon a presumption as to the t}me of substitu¬ 
tion (although as to that it must be Remembered the 
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court made no statement to the effect that appellee had 
set forth a prima facie case, nor did appellee herself 
rely upon any such argument), nevertheless, it seems 
manifest that the stipulated testimony of Nellie M. 
Stees in regard to the condition of the real estate note 
assets of the Park Savings Bank subsequent to March 


1, 1933 carries with it the clear inference, bv reason of 

the fact that those assets were found to be in balance 

as late as March 13, 1933, that the Hartgrove notes 

were not removed from the assets of the bank at anv 

• 

time prior to that date, and therefore, could not have 
been placed in the Appellee’s “safekeeping" jacket 
before March 1,1933 or even before March 14, 1933. 

It has alrcadv been noted that the court held that 
the missing $7,000.1)0 in note assets of the Park Sav¬ 
ings Bank had not been traced and there was nothing 
in tiie facts to indicate that the Hartgrove notes had 
any connection with the $7,000.00 in notes found to be 
blissing from the bank’s assets. That, however, was 
an unjustified conclusion. While it has not actually 
been shown that the missing $7,000.00 in notes included 
the Hartgrove notes, the reason is, as indicated by the 
testimony in question, that the books and records of 
the bank in regard to the note assets were not so made 
up as to identify the notes by name. Accordingly, it 
would be just as reasonable to assume that the Hart¬ 
grove notes were included in the missing $7,000.00 in 
notes and consequently the very least that should be 
inferred from the fact that the note assets of the bank 
wore in balance up to, and including, March 13, and 
_wm-e found lo bo out of ba lance subsequent to the date. 
is that doubt and unce rtainty has been cast upon any 

mio-io ] )0 raised in favor of Appellee. 
In this connection the following language of the fir- 
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cuit Court of Appeals for the 1st Circuit in Atlantic 
Gypsum Co. v. Federal National Bank j of Boston, 78 

Fed. (2d) 59, at page 81, seems pertinent: 

| 

“The liquidation of National banks is controlled 
bv statute; and the statute is distinctly unfriendly 
to the recognition of special interest or preferred 
claims. K. S. Sec. 5238 (12 U. S. G A., Sec. 194 /; 
Cook County Nat. Bank v. U. S., 107 U. S. 445, 450, 
2 S. Ct. 581, 27 L. Ed. 537. Doubts should be re- 
solyed against them. Blakey v. Brijnson, 286 U. S. 
254, 52 S. Ct. 516, 76 L. Ed. *1089, 82 A. L. K. 1288; 
Texas & Pacific Ry. Co. v. Pott or If; 291 U. S. 245, 
54 S. Ct. 416, 78 L. Ed. 777; First jNational Bank 
y. Miami (C. C. A.) 69 Fed. (2d) 346, 349.” 


It must also be remembered that it does not take a 

j 

preponderance of eyidence to upset a prima facie case 
based merely upon a presumption. It 1 is only neces¬ 
sary to answer the presumption and any reasonable in¬ 
ference from positive evidence which pasts doubt or 
uncertainty upon the presumption is Sufficient. The 
rule is clearly stated in the following excerpt from 
Toledo , St. L. <0 TP. R. R. v. Star Flouring Mills Com¬ 
pany, 146 Fed. 953 at 959: j 

I 

i 

“ ‘The general rule would seem tp be well estab¬ 
lished bv an almost unbroken linb of authority. 
*■ • 

that to rebut and destroy a mere pf-ima facie case, 
the party upon whom rests the burden of repelling 
its effect, need only to produce spell amount or 
degree of proof as will counter-ava}l the presump¬ 
tion arising therefrom. In other wjords, it is suffi¬ 
cient if the evidence offered for that purpose coun¬ 
ter-balance the evidence bv which the prima facie 
case is made out and established. It need not over¬ 
balance or outweight it. Smith v. Sgc Co., 11 Wail. 
139, 20 L. Ed. 102; Stewart v. Lansing, 104 U. S. 
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505, 26 L. Ed. 866; Foster v. Hall, 12 Pick. 89, 
22 Am. Dec. 400; R. R. Co. v. Brazzil, 72 Tex. 233, 
10 S. W. 403. y ” 

i A similar statement is to be found in First National 
Bank of Morrill v. Ford, 31 A. L. R. 1441, wherein it 
was stated by the Supreme Court of Wyoming as fol¬ 
lows : 


“But, at least according to the best considered 
authorities, the prima facie case so made need not 
be overcome by a preponderance of the evidence, 
or evidence of greater weight, but needs only bo 
balanced, put in equipoise, by some evidence 
worthy of credence, and, if that is done, the bur¬ 
den of the evidence has been met and shifts back 
to the party having the burden of proof, and who, 
if he would win, must not alone begin by making 
out his case, but must end by keeping it good. In 
other words, the burden of maintaining the affirm¬ 
ative of the issue involved in the action is upon 
the party alleging the fact which constitutes the 
issue, and this burden remains throughout tic- 
trial. If upon all the facts the case is left in equi¬ 
poise, the party affirming must fail.” 

But as already stated, the Appellee has not shown that 
she is entitled in any sense to a presumption as to the 
date of substitution, and accordingly, it seems there 
can be no question whatever but that the court below 
was in error in holding in favor of Appellee. 

The findings and decree of the court below contain 
an additional error which was distinctly prejudicial 
to the rights of the Appellant. The court held that 
there was nothing in the facts to indicate that the sub¬ 
stitution was made after Marcli 1, 1933. In coming to 
this unwarranted conclusion, the court wholly over¬ 
looked the fact that the burden was never at anv time 







placed upon the Appellant Moran to prove that the 
Hartgrove notes were withdrawn from the assets of 
the bank and placed in Appellee’s “safekeeping” 
jacket after March 1, 1933. It is true!the Appellant 
averred that this transaction occurred j subsequent to 
March 1, to wit, on March 14, and then Introduced the 
stipulated testimony of Nellie M. Stees; which at least 
carried with it an inference that such j was the case. 
However, the essential portion of Appellant’s answer 
was not this averment that the substitution was effected 
after March 1, 1933, but the express denial that the 
substitution took place prior to March !1, 1933, as al¬ 
leged by Appellee. That denial put the j question in is¬ 
sue and the burden was thereafter and at all times 
solely and squarely upon the Appellee to prove her 
case as alleged. The Appellant’s aveijment that the 
transaction took place after March 1, did uot and could 
not have the effect of shifting the burden of proof from 
the Appellee to the Appellant. Rather, it was included 
for the purpose of casting doubt upon alny possible in¬ 
ference that might be raised in favor of Appellee and 
the court was obviously in error in indicating that judg¬ 
ment should go against the Appellant because he had 
failed to prove the point in question when the burden 
of that proof was solely upon the Appellee. 

For the reasons given above, the further holding of 

i 

the court that when the Hartgrove notbs were substi¬ 
tuted for the Berman notes the Appelleb acquired title 
thereto is wholly erroneous, because, jas previously 
stated, the Appellee could acquire title ;to those notes 
only in the event they were placed in her “safekeep- 
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ing” jacket prior to March 1, 1933. Appellee lias failed 
to prove that such was the case. 

Respectfully submitted, 

J. Bruce Kremer, 

Herbert M. Bingham, 
Bruce A. Low, 

H. Donald Kistler, 
Attorneys for Appellant. 
921 Tower Building, 
Washington, D. C. 
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33mte& States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 

I 

Fall Term, 1937. 


No. 6932. 


John F. Moran, Receiver, Park Savin 

Appellant, 

v. 

Ruth B. Judson, Appellee, 


gs Bank, 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE). 

The sole question involved in this case is whether 
Ruth B. Judson is the owner of certain negotiable real 
estate notes found in her safekeeping jacket in the Park 
Savings Bank when said bank was taken over by John 
F. Moran, Receiver. The notes are known as the Hart- 
grove notes and are in the amount of $5000.00. 







On November 18, 1936, the appellee filed her bill of 
complaint asking the court to declare her the owner of 
said notes, and on February 17, 1937, Mr. Justice 
O’Donohue so ruled. To the court's ruling the appel¬ 
lant objected and appealed. 


STATEMENT OF THE FACTS. 

April 9, 1927. Appellee purchased from the Park 
Savings Bank negotiable real estate notes in the 
amount of $6000.00, made by Harry and Dora Ber¬ 
man, dated February 3,1926, and placed same for safe¬ 
keeping and collection with the Park Savings Bank. 

May 17, 1930. Park Savings Bank repurchased 
$1000.00 worth of the Berman notes, leaving the appel¬ 
lee the owner of $5000.00 thereof. 

December 2, 1950. Park Savings Bank by Robert S. 
Stunz, its Executive Vice-President, extracted from the 
appellee’s safe-keeping jacket said Berman notes and 
sold them to one Ruth E. Pearson for the sum of 
$5000.00. The proceeds were deposited to the credit 
of the Park Savings Bank. 

March 1,1933. The Park Savings Bank committed an 
act of insolvenev. 

•r 

July 13, 1933. The appellant was appointed and qual¬ 
ified as Receiver for the Park Savings Bank, at which 
time the safe-keeping jacket of the appellee was found 
to contain $5000.00 of negotiable real estate notes given 
by Levi H. Hartgrove and wife, dated July 16, 1927, 
upon which payment had been extended to July 16, 
1937. On the safe-keeping jacket was an undated nota¬ 
tion in the handwriting of Robert S. Stunz, Executive 
Vice-President of the Park Savings Bank, that the 
Hartgrove notes had been substituted in place of the 
Berman notes. No testimony was offered but a stipu- 








lation was filed to the effect that Nellie M. Stees, Note 
Teller in the Park Savings Bank, had she been called, 
would have testified that during the period from March 
1, 1933, to and including March 13, 1933,! she examined 
the books and records and found that the note assets 
during the above period were in balande; that subse¬ 
quent to March 13, 1933, she again examined the books 
and found that the note assets were out; of balance in 
the sum of $7000.00; that she had made ajn examination 
of the books and records and these showed nothing to 
indicate what had become of the $7000.00; of note assets 
and that said $7000.00 could not be tracpd. The safe¬ 
keeping jacket of the appellee and the Hartgrove notes, 
which had been endorsed in blank, together with the 

ledger card of Ruth K. Pearson were introduced in evi- 

| 

deuce. The court found that there was nothing in the 
case to show any connection between the Hartgrove 
notes amounting to $5000.00 and the missing $7000.00 
hi note assets and concluded that the substitution had 
been made piror to the act of insolvency and that ap¬ 
pellee had title to the Hartgrove notes jtogether with 
interest collected thereon by the appellant and his pre¬ 
decessor in office. 


THE QUESTION INVOLVED. 

When negotiable notes are found in thb safe-keeping 
jacket of the customer of a bank after the appointment 
of a Receiver and the Receiver admits that the notes 

l 

were substituted for other notes belonging to the cus¬ 
tomer by an officer of (lie bank who had authority to do 
so and there is no evidence to show thaj; the substitu¬ 
tion was made after the act of insolvency, can the Re¬ 
ceiver question the ownership of the notes? 


4 


ARGUMENT. 


1. It is admitted by the appellant that before the act 
of bankruptcy Stunz, the Executive Vice-President of 
the bank, had authority to substitute the Hartgrove 
notes for the Berman notes. 1 There is a presumption 
of legality and regularity in the act of substitution of 
the notes by the bank's officer. Langley, et al. v. Coons, 
et al., 280 X. V. S. 20. Affirmed in 208 X. V. 712; Jack- 
man v. Coni menial Nat . Bank (('. C. A.), 10 Fed. (2nd) 
728, 732.- We are dealing with negotiable securities 
endorsed in blank, in the hands of appellee (or con¬ 
structively so), and the burden of disproving her title 
rests with the one who would attack it. Cropley v. 
Eystcr , 9 App. I). (\ 377, 378, 379. 3 The only defense 
set up by the appellant is that the substitution took 
place after the first day of March, 1933 (the day that 


i Appellant’s brief page 23 makes the following statement: “It is 
true that the Hartgrove notes were found in the appellee’s ‘safekeeping’ 
jacket and that jacket contained a notation that it contained those par¬ 
ticular notes, and if there were no question of insolvency involved and 
no question as to the time when these notes were placed in appellee’s 
‘safekeeping’ jacket, the presence of these notes in the said jacket might 
well raise a grima facie case that they belonged to the appellee and that 
she was entitled to possession and ownership.” 


- Langley et al. v. Coons, et al., 280 N. Y. S. 17, 20. Affirmed in 268 
N. Y. 712. 

“It will be presumed that the transaction between the bank and the 
defendants was legal and not one in violation of law. Ordinarily, par¬ 
ties do not intend to make illegal agreements. This transaction was 
perfectly regular on its face. There was nothing unusual about it. It 
appears to be the ordinary loan by a ‘bank on a promissory note. Courts 
will not strain to place upon such a transaction an illegal version.” 

Jackman v. Continental Xatl. Bank (C. C. A.), 16 Fed. (2nd) 72S, 732. 

“When a contract is open to two constructions, the one lawful, and 
the other unlawful, the former must be adopted, if reasonable and per¬ 
missible. * * 


3 Cropley v. Eystcr , 9 App. D. C. 377, 378, 379. 

“The note, being negotiable and in the possession of the appellant 
under an endorsement in blank, he is entitled to the benefit of the pre¬ 
sumption that he became its holder before maturity in good faith and 
without notice of anything to impeach his right as such holder.” 
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I 
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! 


I 

! 

the act of insolvency was admitted by t|ie bank), and 
therefore was in violation of Section 5242 of the Re- 

I 

vised Statutes which condemns preferences made after 
insolvency or in contemplation theerof]. The court 
found that the stipulation was incapable of probative 
effect and did not sustain the defense because there was 
no connection shown between the $7000.00 and the 
$5000.00. The court could not have held jotherwise be¬ 
cause $7000.00 has no direct relation to $51)00.00. There 
was, therefore, no evidence to sustain t|ie defense of 
appellant. Evidence such as that of the .stipulation of 
Nellie M. Stees is not sufficient to impeaCh the title of 
a holder of a negotiable security. Collins v. Gilbert, 
94 U. S. 753; New Orleans Canal <£' Banking Co, v. 
Montgomery, 95 U. S. 10, 18; 24 L. Ed. 346; Hazen v. 
Van Senden, 43 App. D. C. 161; Monkey v. Willoughby, 
21 App. D. C. 315, 323. 4 


« Collins v. Gilbert, 94 U. S. 753. 

“Instruments of the kind are commercial in the strictest sense, and 
must ever be regarded as favored instruments as well c|n account of their 
negotiable quality as their universal convenience in inercantile affairs. 
They may be transferred by indorsement, or, when indorsed in blank or 
made payable to bearer, they are transferable by mere! delivery. 

“Possession of such an instrument payable to bearer, or endorsed in 
blank, is prima facie evidence that the holder is the proper owner and 
lawful possessor of the same: and nothing short of fraud, not even gross 
negligence, if unattended with mala tides, is sufficient to overcome the 
effect of that evidence, or to invalidate the title of the holder supported 
by that presumption. 

“Apply that rule in a suit in the name of the transferee against the 
maker, and it is clear that he has nothing to do in the opening of his 
case except to prove the signatures to the instrument,; and introduce the 
same in evidence, as the instrument goes to the jurv clothed with the 
presumption that the plaintiff became the holder of tjhe same for value 
at its date, in the usual course of business, without notice of anything 
to impeach his title. 

“Clothed as the instrument is with those presumptions, the plaintiff 
is not bound to introduce any evidence to show that jhe gave value for 
the same until the other party has clearly proved that the consideration 
of the instrument was illegal, or that it was fraudulent in its inception, 
or that it has been lost or stolen before it came to tint* possession of the 
holder. ” 

i 

i 

l 

i 
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i 
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i 

I 

i 

i 
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The Court below found a total lack of evidence to 
supply any reason why the Bank’s officer should want 
to prefer appellee over other creditors, and in the ab¬ 
sence of anv showing of such an intent and in the fur- 
tlier absence of anv showing that the substitution was 
made after the act of insolvency, appellant’s position 
can not be maintained. 

i This is not a case of a creditor trying to trace a fund 
or securities, and thereby establish a preference to the 
loss of other creditors. The notes of appellee were 
left with the Bank for safe-keeping and she stands in 


Sot* also .V etc Orleans Canal ^Banking Co. v. Montgomery , 95 U. S. 16, 
IS, 24 L. Kd. 346. 

“There is neither allegation nor proof that the complainants or the 
holders of the notes delivered to Estlin and Co. had any notice of the 
alleged mistake when they took the paper, nor is there any averment or 
proof of such notice to the trustee when the deed was delivered. It is not 
shown by the proofs when the notes were transferred by Estlin and Co., 
nor when they came into the hands of the present holders. In the ab¬ 
sence of such proof, the law presumes they were taken under-due, in 
good faith, and without notice of any infirmity attaching to them .” 

In the case of Hazen v. Van Srndrn , 43 App. D. C. 161, the Court said 
(page 164): 

“An attempt to defeat a negotiable instrument in the hands of a 
third party for value imposes a heavy burden upon the one assailing its 
validity. Nothing short of guilty knowledge or wilful ignorance of the 
fraud or deception used in its procurement is sufficient to defeat the 
holder of the right of recovery. ’ ’ 

Man key v. Willoughby , 21 App. D. C. 315, 323. 

Alverv, C. J. “If the defense set up by Mankey and Clegg had been 
clearly made out by competent proof, that the money obtained on the 
note to Phillips for $600.00 had been received and applied by Willoughby 
to his own use, or that he had received money with which to take up 
the note when due, but failed to so apply the money, such proof, of 
course, would be a full answer to this proceeding by the executrix of 
Willoughby, and would require the bill to be dismissed. And, in such 
case, having obtained the certificate upon the payment of the note, they 
could not be retained to indemnify the estate of Willoughby for any 
other liability that he may have incurred for Clegg. The burden of 
proof, however, is upon the defendants, and they are required to make 
out the defense by clear and definite proof, in order to overcome the 
prima facie case shown on the part of the complainant. * * * i n . 

deed, the proof on the part of the defendants, when considered as a 
whole, is far from satisfactory to establish the defense. It is alto¬ 
gether too loose, indefinite, and conflicting to warrant any certain con¬ 
clusion therefrom. ” 








an entirely different relation thereto than does a de¬ 
positor. 

When the Bank officer, Stunz, clothed with the proper 
authority (and that authority is not denied), placed 
the Hartgrove notes in appellee’s ‘fsafekeeping” 
jacket, with the intention that they should take the 
place of the Berman notes which had been sold, and 
made a notation on the jacket to that effect, appellee 
became the owner thereof for all practical purposes, 
and if appellant is disposed to attack Ithat title, the 
burden is upon him to show that the transaction came 
within the purview of the Revised Statutes, Section 
5242, upon which he relies, viz: that substitution was 
made after March 1,1933. j 

The position of appellant is the same as if he had 
pleaded a confession and avoidance, and under the uni¬ 
versally accepted theory, casts upon him the burden 
of sustaining the plea. Barber and Ross, Inc . v. White, 
56 App. D. C. 236, 7; Co wen Co. v. Ilouck Mfg. Co ., 249 
Fed. 285, 287; John Turk’s Sons v. Williams, etc. Co., 
136 App. Div. 710, 121 N. Y. Supp. 478. 5 j 

_ i 

s Barber and Boss, Inc. v. White, 56 App. D. C. 236, 7. 

“The defendant admitted the execution and delivery of the promis¬ 
sory note sued upon, but pleaded what in effect was an accord and 
satisfaction thereof. The burden of proof, accordingly, rested upon 
the defendant to establish that claim by a prepondjerance of the evi¬ 
dence.” 

Covcen Co. v. Houck Mfg. Co., 249 Fed. 285, 287. 

“The rule is frequently stated thus: 

“The burden of proof in any proceeding lies on that party against 
whom judgment would be given, if no evidence at'all were produced 
on either side; regard being had to any presumption!which may appear 
upon the pleadings.” 

John Turk’s Sons v. Williams, etc., Co., 136 App. Ejiv. 710, 121 N. Y. 

Supp. 478. 

“It is generally true that the pleadings leave the! affirmative of the 
issue on the plaintiff, and that in the absence of any evidence the 
plaintiff must suffer defeat; but any plea of the nlature of a confes¬ 
sion and avoidance as plainly puts the burden upoh the defendant.” 
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Appellant has admitted the substitution by an au¬ 
thorized officer of the Bank, but insists upon its illegal¬ 
ity as an avoidance of the admitted fact bv a different 
♦ * 

fact without establishing it. This he can not do if he 
is to prevail. Clements v. Moure, 6 Wall. 299, 18 L. 
Ed. 786/' 

It should be remembered that appellee was kept in 
total ignorance of the substitution of the notes for a 
long time, 7 and that all records which might cast any 
light upon the transaction are in the possesion of ap¬ 
pellant. This fact alone may be considered sufficient 
to cast the burden of proof, as to the time of substitu¬ 
tion, upon the appellant. Selma , etc. li. R. Co. v. U. S., 
139 U. S. 560, 567, 568, 35 L. Ed. 266/ 


« Clement* v. Moore, 6 Wall, 299, IS L. Ed. 786. 

“It is an established rule of evidence in equity, that where an an¬ 
swer which is put in issue, admits a fact, and insists upon a distinct 
fact by way of avoidance, the fact admitted is established, but the 
fact insisted upon must be proved; otherwise the admission stands as 
if the fact in avoidance had not been averred.” 


* Record page 5. Allegation in eighth paragraph of Bill admitted by 
answer. 

i Appellee received interest from the Bank at or about the regular 
interest periods through February 3, 1933. The question then arises, 
from what source did the interest come after her Berman notes were 
sold on the 2nd day of December, 1930, a period of over two years, 
if the Hartgrove notes were not substituted for the Berman notes at 
that time. Shall we assume that inerest was paid out of the bank’s 
assets.* If that be so, the bank's records should furnish evidence of 
the fact. Or shall we make the unlikely assumption that Stunz, hav¬ 
ing sold the Berman notes for the Bank and the Bank having received 
the proceeds of sale, made the semi-annual interest payments aggregat- 
ing approximately $600.00 out of his own funds? The most logical 
inference, and as a matter of fact, the only logical inference to be 
drawn is that the interest paid to appellee represented interest on the 
Hartgrove notes and this could not reasonably have been had the 
notes formed a part of the assets of the Bank during that period. 


s Selma, etc. R. R. Co. v. U. S., 139 U. S. 560, 567, 56S, 35 L Ed. 266. 

“While the general rule is that the burden of proof is where the 
pleadings place it, namely, upon the party against whom judgment 
must go, if no evidence whatever is introduced, its application is often 
affected by circumstances. ‘From the very nature of the question in 
dispute,’ says Mr. Best, ‘all, or nearly all, the evidence that could be 




Appellee cannot be called upon to prove that the 
substitution was made prior to the act of insolvency on 
March 1, 1933, although her bill did so allege. When a 
pleador alleges a fact unnecessary to be proved in 
order for him to prevail, the case will not fall because 
he fails to prove that fact. Atchison v. Wills, 21 App. 
D. C. 548, 562; Wilcox v. Kansas City Western Railway 
Co., 201 Mo. App. 510, 513. 9 j 

The able brief of the appellant is based solely upon 
the mistaken theory that it is the duty of the appellee 
to prove that the notes were placed in liey safe-keeping 
jacket before the act of insolvency. 

Appellant confuses the issue in the instant case with 
the situation where one suing on a promissory note is 
met with a defense which involves a defect in the cir- 


adduced respecting it must be in the possession of, (Jr be easily attain¬ 
able by, one of the contending parties, who accordingly could at once 
put an end to litigation by producing that evidence; while requiring 
his adversary to establish his case, because the affirmative lay on him, 
or because there was presumption of law against him, would, if not 
amounting to injustice, at least be productive of expense and delay. 
In order to prevent this, it has been established as a general rule of 
evidence, that the burden of proof lies on the person who wishes to 
support his case by a particular fact which lies more peculiarly within 
his knowledge, or of which he is supposed to be cognizant.’ ” 

Atchison v. Wills , 21 App. D. C. 548, 562. 

“It is next contended that inasmuch as the plaintiff has alleged 
in her declaration that she received the injuries whiile in the exercise 
of ordinary care on her part, and that she was not guilty of any care¬ 
lessness or negligence in causing the injury, she waS bound to furnish 
affirmative proof in support of this allegation. TJliis is the rule in 
some jurisdictions, but it is not the rule here. The allegation is not a 
material one to be made in the declaration, but being made, the nat¬ 
ural instinct of self-preservation would stand in the place of positive 
evidence to support the allegation, until evidence by proof of contrib¬ 
utory negligence furnished bv the defendant, or thait may be gathered 
from the evidence introduced by the plaintiff in proving the cause of 
action alleged in the declaration, overcomes this presumption in be¬ 
half of the plaintiff.” 


See also Wilcox v. Kansas City Western Railway Co.,! 201 Mo. App. 510, 
513. 

“The rule is that only those allegations necessary to a recovery 
must be supported by proof while those not necessary to that end may 
be eliminated as surplusage.” j 


i 

| 
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I 
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cumstances surrounding the execution of the note. 
There the holder has the burden of establishing that he 
is a holder in due course, one of the elements being that 
he took the note before maturity. The time of taking 
must then be established. That is not the situation in 
this case; the notes were not overdue. They were nego¬ 
tiated bv an officer who had the authority to transfer 
them and the presumption is that he transferred them 
in the regular course of business. The officer’s author¬ 
ity continued until the act of insolvency and the burden 
is on him who would charge that the transfer was made 
after the officer’s authority was terminated. 

The decree of the Court below should be affirmed. 

Respectfully submitted, 

i William Stanley, 

J. Edward Burroughs, Jr., 
William P. Arnold, 
Attorneys for Appellee. 
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I. 

j 

In the brief on behalf of the appellee Judson, coun¬ 
sel’s argument begins with the statement that “it is 
admitted by the appellant that before the act of bank- 
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ruptcy Stunz, the Executive Vice-President of the 
bank, had authority to substitute the Hartgrove notes 
for the Berman.” In support of this contention ap¬ 
pellee refers to the language of counsel for the appel¬ 
lant on Page 23 of appellant’s brief, where it is stated: 

“It is true that the Hartgrove notes were 
found in the Appellee’s ‘safe-keeping’ jacket and 
that the jacket contained a notation that it con¬ 
tained those particular notes, and if there was no 
question of insolvency involved and no question as 
to the time when these notes were placed in Apel- 
lee’s ‘safekeeping’ jacket, the presence of those 
notes in the said jacket might well raise a prima 
facie case that they belonged to the Appellee and 
that she was entitled to possession and owner¬ 
ship.” 

The most that can be ascribed to this statement as 
having the effect of an admission is that it is an argu¬ 
mentative statement to the effect that if the facts of 
the case were altogether different from those actually 
involved in this case, in other words, if the bank were 
not insolvent, and if the time when the substitution 
of the notes took place were immaterial, then perhaps 
the mere fact that the Hartgrove notes were found in 
appelle’s safe-keeping jacket in the bank might raise 
a prima facie case that they belonged to the appellee. 
It is the contention of appellant that this does not 
amount to an admission that Stunz had actual author¬ 
ity from the appellee to make such a substitution. It 
is further the contention of appellant that, in the ab¬ 
sence of such actual authority, the burden is placed 
squarely upon the appellee to establish her case as 
alleged. 
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n. 

The appellee’s brief then proceeds to assert that 
there is a presumption of legality and regularity in the 
act of substitution of the notes by the (bank’s officer. 
In support of that assertion appellee cites the case of 
Longlcy , et al. v. Coons, et al., 280 N. Y. jS. 17, affirmed 
in 268 N. Y. 712, and Jackman v. Continental National 
Bank, 16 Fed. (2d) 728, 732. I 

In the case of Longlcy v. Coons , which was decided 
by the Appellate Division of the New York Supreme 
Court in 1935, the plaintiffs were trustees for the de¬ 
positors and creditors of a national bank in New York. 
The plaintiffs sued the two defendants jas maker and 
endorser, respectively, of a promissory note given by 
them to the bank under an agreement with the bank 
President that the defendant Coons, acting as agent 
for the bank, should purchase at public auction capi- 
lal stock of the bank and hold it in his o^vn name until 

i 

the bank’s negotiations with a purchasei* for the stock 
should be consummated. The defendants, in their an- 
swer, set up as a defense the illegality of the transac¬ 
tion under that provision of the National Banking Act 
(12 U. S. C. A. Sec. 83) which provides that no na¬ 
tional bank shall ‘‘make anv loan or discount on the 

* 

security of the shares of its own capital stock nor be 
the purchaser or holder of any such shares, unless such 
security or purchase shall be necessary to prevent loss 
upon a debt previously contracted in good faith.” The 
plaintiffs moved to strike the defendant’s answer but 
the motion was denied by the trial Court. Upon ap¬ 
peal to the Appellate Division the order was reversed 
and the plaintiff’s motion was granted, j In its opinion 
the Appellate Division admitted that the agreement 
between the defendant Coons and the bank respecting 

| 

i 
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I 
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the stock was clearly within the statutory prohibition. 
On Page 20 the Court stated as follows: 

“It will he presumed that the transaction be¬ 
tween the bank and the defendants was legal and 
not in violation of law. Ordinarily, parties do not 
intend to make illegal agreements. This transac¬ 
tion was perfectly regular on its face. There was 
nothing unusual about it. It appeared to be the 
ordinary loan by a bank on a promissory note. 
Courts will not strain to place upon such a trans¬ 
action an illegal version. When a contract is open 
to two constructions, the one lawful and the other 
unlawful, the former must be adopted, if reason¬ 
able and permissible. Jackman v. Continental 
Nat. Bk. (C. C. A.) 16 F. (2d) 728, 732, 51 A. L. R. 
336. 

“Nor will the defendants in this instance be 
1 permitted to urge the illegal transaction as a de¬ 
fense. This would be against public policy and 
would place a premium upon secret and illegal 
transactions. The assets of a bank constitute 
trust funds for the benefit of its creditors and 
shareholders and may not be thus wrongfully di¬ 
verted. The provisions of Section 83 were in¬ 
tended to protect not only the shareholders of the 
bank, but also the depositors, creditors, and other 
persons dealing with the bank, and to inspire the 
confidence of the public generally in such banks. 
These creditors and shareholders may rightfully 
rely upon the statutory prohibition in assuming 
that this note in the portfolio of the bank was not 
the result of an ultra vires and illegal agreement. 
‘If a palpable evasion of this nature can be in¬ 
dulged, that prohibition, designed for the protec¬ 
tion of stockholders and creditors alike, becomes 
a dead letter.’ Jackman v. Continental Nat. Bank, 


supra 




It should be noted, first of all, that the case of Long- 
ley v. Coons did not involve the title to nor the right 
to possession of the bank’s stock but only the question 
of suing to recover on a promissory hote the proceeds 
of which had apparently been used by the defendants 
as agents for the bank to purchase and hold bank stock. 
As noted by the Court, this was a transaction which 
appeared to be particularly regular on its face. Un¬ 
der those circumstances the note appeared to be an 
asset of the bank and the creditors and stockholders 
were entitled to rely upon it as such.; 

In the case at bar the question before the Court in¬ 
volves the title to and right to possession of the Hart- 
grove real estate notes. Furthermore! the fact that the 
appellee never had title to the Hartgrove notes and 
never claimed title until after they were discovered in 
her safe-keeping jacket in the bank leads to the con¬ 
clusion that the transaction by which they became sub¬ 
stituted in her safe-keeping jacket for the Berman 
notes that she did own, could not be!susceptible of a 
lawful construction. By the appellee’s allegations con¬ 
tained in her bill of complaint, neither Stunz nor any 
one in the bank was authorized by tl|e appellee to re¬ 
move the Berman notes from the appellee’s safe-keep¬ 
ing jacket and substitute other notes in their place, 
and it would follow that the burden >vas clearly upon 
the appellee to establish her right tp the ownership 
and possession of the substituted not[es. 

The case of Jackman v. Continental Nat. Bk., de- 

! 7 

cided by the Circuit Court of Appeals for the Plighth 
Circuit in 1926, involved the construction of an instru¬ 
ment which was ambiguous on its fape and which, by 
reason of such patent ambiguity, was susceptible of 
two constructions, one lawful and the other unlawful. 

7 i 
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In that case the plaintiff Jackman, who was the own¬ 
er of 275 shares of the stock of the defendant Na¬ 
tional Bank, executed and delivered to the bank his de¬ 
mand promissory note for $10,437.00, and at the same 
time he delivered to the bank 100 shares of the bank 

stock owned bv him. The transaction was handled 

* 

for the plaintiff by a Mr. Beings acting as his agent. In 
confirmation of the transaction the President of the 
bank wrote plaintiff a letter which read in part as 
follows: 


“This letter will also acknowledge receipt from 
Mr. Beggs of certificate No. 1205 for 100 shares of 
i capital stock of this bank. This we are to hold in 
trust for your account, being authorized to sell any 
part of it any time we desire, providing we can 
realize for you $106 per share or better. The en¬ 
tire proceeds of any sale to be credited on the 
i above described note, and it is agreed that the 
stock will be sold by us and your note liquidated 
from the proceeds of such sales.” 


About eight months later the defendant bank voted 
to liquidate its affairs. Its creditors were paid in full 
and 30 per cent stock dividends were declared to the 
shareholders. Plaintiff demanded of the Liquidating 
Committee $5,250 as his dividend upon his remaining 
175 shares. Payment was refused on the ground plain¬ 
tiff was still indebted to the bank on his $10,437.00 
promissory note. The action was instituted by the 
plaintiff to recover the dividends and the defendants 
counter-claimed upon the basis of the note. 

The plaintiff contended that the bank accepted the 
100 shares as payment of the note in that the bank 
agreed to sell the stock and liquidate the note from the 
proceeds and to return any surplus to the plaintiff. The 


I 

! 

! 

i 

I 

7 i 

! 

j 

last clause of the letter quoted above tended to support 
the plaintiff's contention. However, the Court, view¬ 
ing the letter as a whole, upheld the defendant’s con¬ 
tention that the stock was taken in tru|st as an inciden¬ 
tal accommodation to the plaintiff in the hope of both 
parties that the stock might be sold f^r the benefit of 
the plaintiff at the price indicated, in which event the 
proceeds should be used to liquidate thb note instead of 

1 I 

being turned over directly to the plaintiff. 

In the course of the opinion the Court noted that 
plaintiff’s construction of his agreement with the bank 
would have brought the transaction within the prohibi¬ 
tion of that provision of the National Banking Act 
which prohibits a national bank from purchasing, hold¬ 
ing or taking as security its own capital stock. Since 
the agreement as set forth in the letter was equally 
susceptible of the lawful construction |as contended by 
the defendants, the Court did not hesitate to apply the 
lawful construction, and under those circumstances it 
was fully justified in stating as follows on Page 732: 

“When a contract is open to t\l’o constructions, 
the one lawful, and the other unlawful, the former 
must be adopted, if reasonable and permissible. 
13 C. J. 539; Hobbs v. McLean; 117 U. S. 567, 
... 29 L. Ed. 940; Cooper v. Northern Pac. Ry. 
Co., 212 F. 533, 536: (’ole Motor Car Co. v. Hurst 
(C. C. A. 5) 228 F. 280.” j 

i 

As alreadv noted above, the transaction in the case 
at bar does not fall within this general principle. There 
was nothing ambiguous about the substitution of the 
Hartgrove notes for the Berman notes. In paragraph 
5 of the appellee’s bill of complaint, itjis alleged affirm- 
atively that Stunz acted fraudulently and wilfully and 
without the knowledge or consent of the appellee in 


j 

| 

I 

i 

I 
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abstracting from her safe-keeping jacket the Berman 
notes. In paragraph 7 of the bill of complaint the ap¬ 
pellee further states that either at the same time, or in 
any event prior to the bank’s insolvency on March 1, 
1933, Stunz substituted the Hartgrove notes for the 
Berman notes which he had wrongfully taken. 

It is at once apparent that the appellee is relying 
upon a transaction which in its inception, according to 
her positive averments, was fraudulent and unlawful. 
That being the case, the burden is clearly upon her to 
prove that she is entitled to the ownership and posses¬ 
sion of the Hartgrove notes which were wrongfully 
substituted in her safe-keeping jacket. Those notes ad¬ 
mittedly were part of the assets of the Park Savings 
Bank and the depositors and creditors are entitled un¬ 
der the law to their pro rata share of those assets until 
it is established and proved by the appellee that she is 
entitled to a preferred claim in regard to those partic¬ 
ular assets. 


The appellee’s brief then states that since the suit 
involves negotiable securities endorsed in blank in the 
hands of appellee (or constructively so) the burden of 
disproving her title rests with the one who would at¬ 
tack it. In support of this proposition appellee cites 
Cropley v. Eystcr, 9 App. D. C. 377. 

The fallacy of this assertion of the appellee rests in 
the unwarranted assumption that the negotiable secu¬ 
rities, namely the Hartgrove notes, were even construc¬ 
tively in the hands of the appellee. That in fact is the 
question which is being litigated. In other words, the 
question before the Tourt does not concern the right of 
an admitted holder of the notes, but the question is 





whether the appellee is the owner and ib entitled to the 
possession of the notes. Since that isithe question to 
be determined, the appellee cannot assume a favorable 
answer and use that assumption as a major premise in 
her argument. 

The case of Cropley v. Eyster, cited by appellee, was 
decided by the Court of Appeals for |the District of 
Columbia in 1896. In that case the complainant Eyster 
filed her bill in equity to foreclose a deed of trust exe¬ 
cuted in 1873 by R. L. Cropley to sbcure Cropley’s 
$2,000 note of the same date. It appeared that at the 
same time the $2,000 note was executed,! to-wit: in 1873, 
R. L. Cropley also executed another note in the amount 
of $1,300 secured by the same deed of trust. Com¬ 
plainant Eyster was not aware of the existence of the 
$1,300 note at the time she became the owner of the 
$2,000 note and deed of trust, but she ljearned about it 
very shortly thereafter upon a careful!examination of 
the deed of trust, which recited the existence of both 
notes. She immediately made inquiry ijibout the $1,300 
note and was advised by the trustee under the deed of 
trust that it had been paid. 

Two or three months after the Court had decreed a 

i 

sale of the property pursuant to her foreclosure suit, 
one George Cropley (R. L. Cropley*s brother) filed a 
petition to participate in the proceeds of the sale on the 
ground that the $1,300 note had not bden paid and he 
was the holder for value of that note. ;With reference 
to George Cropley’s assertion that he ;was the holder 
for value before maturity of the $1,300 note in ques¬ 
tion, and keeping in mind that some of the evidence in¬ 
troduced at the hearing indicated that perhaps George 
Cropley had not obtained the note prijor to maturity, 
the Court stated on Pages 378, 379 as follows: 
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“The note, being negotiable and in the possession 
of the appellant under an endorsement in blank, he 
is entitled to the benefit of the presumption that he 
became its holder before maturity in good faith, 
and without notice of anything to impeach his right 
as such holder. Collins v. Gilbert, 94 U. S. 753; 
New Orleans, etc., Co. v. Montgomery, 95 U. S. 16, 
i8. 

“But this presumption, adopted in accordance 
with the general policy of the law in respect of ne¬ 
gotiable paper, is easily overthrown, and slight cir¬ 
cumstances are often sufficient to cast upon the 
holder the burden of making satisfactory proof of 
transfer before maturity. 

“The fact that the note was in the actual custody 
and control of the endorser, Fred W. Jones, to 
whom the payment of interest and part of the prin¬ 
cipal was certainly made on the day of its matu¬ 
rity, is amply sufficient to overcome the presump¬ 
tion in this case. 




“The effect of his failure to show that he really 
obtained the note for value, before maturity, is to 
let in the complainant, Eyster, to the assertion, 
against him, of any equities that she could assert 
as against Jones, through whom he claims. 

“Now, it is very plain, that by inducing her to 
accept the $2000 note upon the representation that 
it was secured by a first mortgage, Jones became 
estopped to deny the truth thereof; and as to his 
rights against her a court of equity would regard 
and treat him as a second mortgagee in fact. Tak¬ 
ing after maturity, appellant, as his endorsee, can 
have no superior right.” 


Outside of the fact that the Croplev case by way of 
dicta states the general and admitted rule of law that 
the actual holder of a negotiable instrument is pre¬ 
sumed to be a holder for value before maturity, the 
case is not authority for the appellee’s contention in 




the present case that the burden is upon the appellant 
to disprove the appellee’s alleged title. As noted above, 
the appellee is not actually a holder of! the real estate 
notes in question, and besides, she is npt entitled to a 
presumption of ownership for the reason that under 
R. S. 5242 all transfers of bank assets after an act of 
insolvency are declared null and void, and accordingly, 
it is incumbent upon the person claiming title to bank 
assets to prove that the title was acquired prior to the 
insolvency. To hold otherwise would b^ to nullify the 
purpose and effect of R. S. 5242, by raising a presump¬ 
tion in favor of a person claiming a preference to bank 
assets when the purpose of R. S. 5242 is| to insure rata¬ 
ble distribution of the assets of the insolvent banks to 

i 

the general creditors unless a particular claimant can 
clearly establish his right to a preferred claim. Since 
the law so obviously favors the ratable distribution of 
assets among general creditors, all presumptions, if 
there are any applicable to the present situation, must 
be held to be in favor of the general creditors, and the 
burden of rebutting such presumptionsj and of estab¬ 
lishing a preferred claim to the detriment of the gen¬ 
eral creditors must be borne by the person making such 
claim. 

iv. ! 

i 

It has already been noted that the appellee has not 
shown herself to be the holder and owner of the notes 
in question, that being the actual point in controversy, 
and accordingly is not entitled to any presumption that 
she is a holder for value before maturity. Neverthe¬ 
less, in support of her contention that she is entitled to 
be declaied the holder and owner of the notes in ques¬ 
tion, the appellee in her bill of complaint stated that 
these notes were substituted in her safe-jkeeping jacket 
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in the bank prior to the bank’s act of insolvency on 
March 1,1933. By making this material averment as to 
the time the notes were substituted, the appellee took 
notice of the provisions of Section 5242 referred to 
above, to the effect that any transfers after an act of 
insolvencv were null and void. 

Upon the trial of this suit the appellee failed to in¬ 
troduce a single item of testimony in support of her 
averment that the substitution occurred prior to the 
act of insolvency. The particular point was clearly in 
issue because the appellant in his answer had denied 
that the substitution took place prior to March 1, 1933. 
The appellant then averred in his answer that the sub¬ 
stitution occurred after March 1, 1933 and introduced 
in evidence the stipulated testimony of Nellie M. Stees 
that the note assets of the bank were in balance from 
March 1 to and including March 13, 1933, but that sub¬ 
sequent to March 13, 1933 they were out of balance in 
the sum of $7000. It is true the Hartgrove notes 
amounted only to $5000, but the fact that the note as¬ 
sets of the bank were in balance after March 1 and up 
until March 13th would indicate that the Hartgrove 
notes were still a part of those assets during that pe¬ 
riod. It would follow that the Hartgrove notes were 
not substituted in the appellee’s safe-keeping jacket un¬ 
til after March 13,1933. 

The Court below, however, took the view that regard¬ 
less of the appellee’s failure to prove that the substitu¬ 
tion took place prior to March 1, 1933, the burden was 
on the appellant to prove that the substitution took 
place subsequent to March 1, 1933 and that the stipu¬ 
lated testimony of Nellie M. Stees in regard to the note 
assets of the bank did not sustain the burden of that 
proof. Relying upon this holding of the Court and 
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further relying upon the unwarranted assumption that 
she was a holder of the notes in question, the appellee 
in her brief proceeds to argue that the appellant has 
failed to impeach her title as the holder of a negotiable 
security, and in support of her contention she cites the 
following cases: 

j 

Collins v. Gilbert , 94 U. S. 753, 24 L. Ed: 170. 

New Orleans Canal & Baking Co. v. Montgom¬ 
ery, 95 U. S. 16, 24 L. Ed. 346. | 

Hazen v. Van Senden, 43 App. D. C. 161. 

Mankey v. Willoughby , 21 App. D. C. 314. 

| 

i 

In Collins v. Gilbert , certain subcontractors found 
that their monthly payments under the contract were 
insufficient for the completion of the work. Accord¬ 
ingly, they entered into an arrangement with the prin¬ 
cipal contractor for an advance of $8000.00. To secure 
the further performance of their contract and pursuant 
to the arrangement for the advance of $8000.00, the sub¬ 
contractors obtained the acceptance qf the defendant 
upon their draft and delivered the draft to the princi¬ 
pal contractor. Thereafter, the plaintiffs became the 
holders of the draft and they assert that they obtained 
the draft for value before maturity in jthe usual course 
of business. The defendant admits his Acceptance of the 
draft and its delivery to the principal contractor but 
the defendant asserts that the draft was delivered and 
received merely as security for the performance of the 
subcontract and that the contractor caused it to be dis¬ 
counted to the plaintiffs without authority and that 
proof of this unauthorized act (which was not admitted 
in evidence by the trial court) was sufficient to impeach 
the title of the subsequent holder for vqlue. The lower 
court held that this was not sufficient to impeach the 
plaintiff’s title and the decision was affirmed by the 

i 

j 

i 


j 

i 
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Supreme Court of the United States. On pages 170 
and 171 of 24 L. ed., the Supreme Court used the fol¬ 
lowing language in the course of its opinion: 


“Transferees of a negotiable instrument, such 
as a bill of exchange or promissory note payable 
subsequent to its date, hold the instrument clothed 
with the presumption that it was negotiated for 
value in the usual course of business at the time of 
its execution, and without notice of any equities 
between the prior parties to the instrument.” 




“Possession of such an instrument payable to 
bearer, or indorsed in blank is prima facie evi¬ 
dence that the holder is the proper owner and law¬ 
ful possessor of the same; and nothing short of 
fraud, not even gross negligence, if unattended 
with mala tides, is sufficient to overcome the effect 
of that evidence, or to invalidate the title of the 
holder supported bv that presumption. Store, 
Bills, 4th ed., sec. 416: Byles, Bills, 10th ed., 119; 
Chit, Bills, 12th ed., 257: Millis v. Barber, 1 Mees. 
& \Y., 425; Murrav v. Lardner, 2 'Wall., 110 * * *; 
Bk. v. Neal, 22 How. 96. 

“Apply that rule in a suit in the name of the 
transferee against the maker, and it is clear that 
he has nothing to do in the opening of his case ex¬ 
cept to prove the signatures to the instrument, and 
introduce the same in evidence, as the instrument 
I goes to the jury clothed with the presumption that 
the plaintiff became the holder of the same for 
value at its date, in the usual course of business, 
without notice of anything to impeach his title. 
Bk. v. Leighton, L. R., 2 Exch., 61: Pettee v. Prout, 
3 Grav, 503: Wav v. Richardson, 3 Grav, 413. 

“Clothed as the instrument is with those pre¬ 
sumptions, the plaintiff is not bound to introduce 
any evidence to show that he gave value for the 
same until the other party has clearly proved that 
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the consideration of the instrument was illegal, or 
that it was fraudulent in its inception, or that it 
had been lost or stolen before it came to the posses¬ 
sion of the holder.” 


“Actual possession of a negotiable instrument, 
payable to bearer or indorsed in plank, is plenary 
evidence of title in the holder ‘until other evidence 
is produced to control it’; but ilj to an action on 
the same ‘defendant pleads that it was illegal in 
its inception, and that the plaintiff took it without 
value, the illegality being proved] the onus is cast 
upon the plaintiff to prove that Jie gave value’.” 
(p. 173) 

Two things are obvious in regard tb the above deci¬ 
sion in Collin v. Gilbert. The first is that it represents 
a well established and unquestioned principle of law. 
The second is that the case has no diiject bearing upon 
the case at bar, the reason being that \|hereas the plain¬ 
tiffs in the Collins case were clearly ai^d admittedly the 
actual holders of the draft in question, the appellee, in 
the ease at bar, is not the actual holder or owner 
of the real estate notes in question bui at most is suing 
to establish her alleged claim to ownership of these 
notes. That being the point in controversy, it is ob¬ 
vious that she cannot assume that the question has al¬ 
ready been answered in her favor ancjl then adopt that 
unwarranted assumption as the majqr premise in her 
argument in support of her alleged clhim of ownership. 
It follows that before the appellee can^ claim the benefit 
of any presumptions which arise frorp the actual pos¬ 
session of negotiable instruments it must first appear 
that she is in fact the actual possessor of the notes 
with apparent ownership thereof. If she is unable to 
establish that primary and basic fact, certainly there 
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is no rule of law to be found in Collins v. Gilbert or 
any other case cited by the appellee which would give 
her the benefit of a presumption which is founded solely 
upon the fact of possession and apparent ownership. 

Under these circumstances of the case at bar and in 
view of the provisions of R. S. 5242, there is only one 
possible way in which the appellee might have become 
the owner of the Hartgrove notes. That one possible 
way would be by transfer prior to the commission by 
the bank of its act of insolvency on March 1,1933 under 
conditions such as an implied authority or an estoppel 
making it possible for the bank to convey and the ap¬ 
pellee to obtain the title. The appellee has failed to 
show that there was any transfer prior to March 1, 
1933. Moreover, she is obviously not the actual pos¬ 
sessor of these notes and for that reason her conten¬ 
tions are without merit. 

In the case of New Orleans Canal & Banking Co. v. 
Montgomery , it appeared that the defendant Montgom¬ 
ery, in 1866, being indebted to Estlin & Co. in the sum 
of approximately $150,000.00 made and delivered to 


Estlin and Company his sixty promissory notes secured 


bv adeed of trust of certain lands described therein as 


located in range 8. In the regular course of business, the 
notes were transferred to other parties, including the 
complainants in that case who brought the action in 
equity to enforce the deed of trust on behalf of the 
holders of all of the notes. 


The defendant Montgomery, and the other defen¬ 
dants, (who apparently were also creditors of Mont¬ 
gomery) set up in their answers the existence of a prior 
deed of trust, executed by Montgomery in 1848 (18 
years before the above noted deed) to secure other lia¬ 
bilities of Montgomery. The property covered by this 




1848 deed of trust was described exactly the same as 
that covered by the I860 deed of trust except that it was 
stated to be located in range 9 instead 'of range 8. The 
defendants insisted this was merely a clerical error on 
the part of the scrivener who drew up the prior deed, 
and that therefore the instrument should be reformed 
accordingly, and that the liabilities j secured by the 
prior deed of trust should be made a; first lien on the 
property. The court below upheld the |defendants ’ con¬ 
tention ; and the complainants appealed. The Supreme 

Court reversed this decision and stated on page 347. 

| 

“There is neither allegation nor proof that the 
complainants or the other holder^ of the notes de¬ 
livered to Estlin & Co. had any jnotice of the al¬ 
leged mistake when they took the paper; nor is 
there any averment or proof of such notice to the 
trustee when the deed was delivered. It is not 
shown by the proofs when the i^otes were trans¬ 
ferred by Estlin & Co., nor when they came into 
the hands of the present holders.! In the absence 
of such proof, the law presumes |they were taken 
under-due, in good faith, and without notice of any 
infirmity attaching to them. Pinkbrton v. Bailey, 8 
Wend., 600; 2 Parsons, Bills and jNotes, 9. Estlin 
& Co., however, unquestionably iso took them in 
fact, and this protects the subsequent takers.’’ 

“When the notes and deed of trust were deliv¬ 
ered, a thorough examination \\ras made in the 
proper office, to ascertain if there was any prior 
incumbrance. None was founds In fact, none 
existed. The prior deed describee). wholly different 
lands. On the faith of this coridition of things 
Estlin & Co. acted. The misdescription in the 
prior deed was not asserted in hnv judicial pro¬ 
ceeding to which the trustee or any cestui que trust 
under the later deed was a party! until it was put 
forth in this suit, which was instituted on the 7th 
of June, 1869, more than twenty years after the 
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! mistake occurred. As between Montgomery, the 
grantor in the prior deed, and the cestuis que trust 
under that deed, the deed might have been re¬ 
formed, and enforced as corrected. Davenport v. 
Sovil, 6 Ohio St., 459. But this cannot be done 
; against the intervening rights of others acquired 
in good faith ...” 

The above case is not unlike the case of Collins v. 
Gilbert in regard to the rule laid down. It is admitted 
in both cases that the plaintiffs were the actual posses¬ 
sors and apparent owners of the negotiable securities 
involved and, accordingly, were entitled to a presump¬ 
tion that thev became the holders for value before ma- 

turitv without notice of defects. 

* 

It might further be noted in the New Orleans Com- 
panv case that the court emphasized the fact that the 
rights of the parties under the 1848 deed of trust could 
not be asserted against the intervening rights of the 
latter creditors who acquired their interests in good 
faith. So too, in the case at bar, at the moment of the 
act of insolvency, the creditors of the Park Savings 
Bank acquired vested rights in the assets of the Bank 
and the burden of establishing a preferred claim to any 
of those assets was placed squarely upon the person 
asserting such claim. That is not only the spirit but 
the necessary effect of R. S. 5242. 

In Ilazen v. Van Senden, there was involved an ac¬ 
tion by the last endorsee of a promissory note against 
the maker. Defendant's affidavit of defense charged 
fraud in the procurement of the note by the payee, and 
stated that plaintiff had guilty knowledge of the in¬ 
firmities. The affidavit further stated: “that I am 
credibly informed and believe, and expect to prove at 
the trial, that the plaintiff became the holder of said 







promissory note, if holder at all, in bad faith and with¬ 
out any belief that it was a valid obligation of mine, 
and that the plaintiff did not receivej my note in the 
regular course of business.” It also went on to assert 
the existence of a close personal relationship between 
the payee and the plaintiff. Plaintiff inoved for judg¬ 
ment under the 73rd rule, for insufficient affidavit of 
defense, and the motion was granted bv the lower court. 

On appeal, the court reversed and remanded, on the 
ground that defendant had, in his affidavit, tendered 
proof of facts which might well defeat plaintiff’s ac¬ 
tion. On p. 164, the court stated: 


‘ 4 An attempt to defeat a negotiable instrument 
in the hands of a third party for lvalue imposes a 
heavy burden upon the one assaying its validity. 
Nothing short of guilty knowledge or willful ig¬ 
norance of the fraud or deception! used in its pro¬ 
curement is sufficient to defeat tfye holder of the 
right of recovery. The following rigid rule was 
laid down by this court in Hutchiiis v. Langley, 27 
App. I). (\ 234, quoting from Hotchkiss v. National 
Shoe & Leather Bank, 21 Wall. 354, 22 L. ed. 645.” 


The Court held that defendant’s affidavit tendered 
sufficient proof of such bad faith and guilty knowledge 
as to justify the court in sending the ca^e back for trial. 

The Hazen case adds nothing to the general rule al¬ 
ready considered in the Collins case ahd the New Or¬ 
leans Company case and like those cases, it is not in 
point in regard to the case at bar for | the reason that 
the general rule referred to applies only where the per¬ 
son attempting to enforce a negotiable instrument is 
the actual possessor with apparent ownership of the 
instrument. 
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The case of Mankey v. 'Willoughby was a suit in 
equity to enforce a lien upon or claim of ownership of 
certain certificates representing shares in certain D. C. 
real estate. It appeared that in 1897 the certificates 
had been pledged by the defendant Clegg as security 
for his $000.00 promissory note which note had been 
guaranteed by one Willoughby, the complainant’s de¬ 
ceased husband. The note being unpaid at the time of 
'Willoughby’s death, the holder filed claim against 'Wil¬ 
loughby’s estate and the complainant, Mrs. Willoughby 
as executrix, paid the claim whereupon the holder de¬ 
livered to her the note and the certificates. It further 
appeared that prior to the making of the $600.00 note, 
the certificates were originally owned by one Mankey 
who endorsed them in blank and handed them to the 
defendant Clegg allegedly for the sole purpose of en¬ 
abling Clegg to borrow some money for a specific pur¬ 
pose. The answers of defendants Mankey and Clegg 
purported to assert that the original loan for which 
the certificates were obtained as security had been paid 
otf* by Clegg and that the $600.00 note represented a 
subsequent transaction, the benefit of which was never 
received bv Clegg but which was alleged to have been 
handled bv Willoughby. It was further asserted that 
neither Clegg nor Mankey authorized the pledging of 
the certificates for the $600.00 note but that the cer¬ 
tificates were pledged in express violation of the agree¬ 
ment between Clegg and Mankev and that Willoughby, 
who they claim obtained the $600.00 and pledged the 
certificates, was fully aware of that agreement and of 
the fact that the pledge was unauthorized. The Court 
of Appeals, in upholding the right of the complainant 
to enforce the certificates upon her own behalf, stated 
as follows: 
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“The exhibits in the case, to which we have re¬ 
ferred (the collateral note, the certificates, etc.), 
together with the undisputed facts as disclosed in 
the testimony, present, at least, a pjrima facie case 
for the relief prayed by the complainant. The 
case as thus presented, apart from the matters of 
defense, is plainly within the established principle, 
that a surety, or a party who stands in the position 
of a surety such as indorser or guarantor, is en- 
titled to receive and to be subrogated to all the 
rights and remedies of the creditor whose debt he 
has been required to pay, as to any security, fund, 
lien or equity, which the creditor had against any 
other person or property, on account of such 
debt.” I 

The Court also noted that whilej both answers 
averred that Willoughby had knowledge of the agree¬ 
ment respecting the use of the certificates, the proof 
tailed to show that such was the casC Also the de¬ 
fendants failed to prove by competent evidence that 
Willoughby received and retained the proceeds of the 
loan for himself, or that he received from Clegg the 
money to take up the note when due but failed to do so. 
In the absence of such proof, the couijt noted the fol¬ 
lowing on page 323: 

i 

“Phillips, with whom the certificates were 
pledged as collateral security, was well justified 
in receiving and relying upon the Icertificates, and 
when the note was paid or taken up by the execu¬ 
trix of the surety or guarantor, Phillips, the cred¬ 
itor, was fully justified, indeed, required by the 
settled rules of law to deliver up to the surety the 
note, together with the certificates, as means of 
indemnity to the surety . . . ” 

“The onus of proof, how T ever, is!upon the defen¬ 
dants, and they are required to make out the de¬ 
fense by clear and definite proof, in order to over- 


i 
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come, the prima facie case shown on the part of 
the complainant. . . . Indeed, the proof on tin 
part of the defendants, when considered as a 
i whole, is far from satisfactory to establish the de¬ 
fense.” 

In the Mankev case as in the three decisions immedi¬ 
ately preceding- it, the plaintiff was given the benefit 
of a presumption of possession and ownership under 
circumstances which clearly support that presumption. 
It was admitted from the start that the original holder 
of the note was a holder for value without notice and 
it was also shown without question that the guarantor 
of the note, having been compelled to pay it, was imme¬ 
diately subrogated to all the rights and remedies of the 
original holder including the presumption attendant 
upon the actual possession of the note that the note 
had been acquired for value in good faith before ma¬ 
turity. It has already been pointed out that the factual 
basis for such a presumption does not exist in the case 
at bar and, accordingly, these authorities cited by the 
appellee do not support her contention. 

V. 

The appellee states in her brief that the court below 
found a total lack of evidence to supply any reason 
why the bank’s officer should want to prefer appellee 
over other creditors and that in the absence of any 
showing of such an intent and in the further absence of 
anv showing that the substitution was made after the 
act of insolvency, the appellant’s position could not be 
maintained. 

An examination of the record fails to disclose that 
the court below came to any conclusion as to whether 
or not Stunz had any reason to prefer the appellee over 
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other creditors. While the point whs suggested in 
open court, the only conclusion reached was that there 
had been no attempt by either side ;to establish the 
proposition that Stunz had any reason either to pre¬ 
fer or not to prefer the appellee to any other creditors. 
The point was not raised by the pleadings and so far 
as this appeal is concerned, it is wholly immaterial. 

In this connection, however, it should be noted that 
an intent to give a preference is presumed when pay¬ 
ment is made to a creditor by a national bank whose 
officers know of its insolvency. Federal Reserve Bank 
of Kansas City v. Omaha National Bcfnk of Omaha , 45 
Fed. (2d) 511; First National Bank of Ortonville v. 
And resen, 57 Fed. (2d) 17. In otherj words, if under 
the circumstances it appears that a preference would 
necessarily result if the transfer were permitted to 
stand, then it will be conclusively presumed that the 
transfer was intended as a preference. 

Since the law raises this presumptjion in regard to 
the intent to prefer one creditor ovej- another, it fol¬ 
lows that the burden of proving that a transfer was 
made under circumstances which would take it out of 
the operation of this presumption, must be borne by 
the creditor who has received a transfer or is claiming 
the right to receive a transfer of funds or assets which 
would otherwise be distributed ratably among the gen¬ 
eral creditors. In the present case, if it is to be as¬ 
sumed for the sake of argument that tile appellee would 
be entitled to the Iiartgrove notes, if she can show that 
those notes were transferred to her safe-keeping jacket 
prior to the bank’s act of insolvency,| then clearly the 
burden is on her to allege and prove that the transfer 
occurred prior to the act of insolvency. On the other 
hand, since these Hartgrove notes were admittedly 
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assets of the bank, then as result of the appellee’s fail¬ 
ure to prove that they were transferred to her at a 
time and under circumstances in regard to which she 
might obtain title, it follows that these notes remain 
as a part of the bank’s assets to be distributed among 
the general creditors. 


VL 

The appellee in her brief further contends that her 
situation is not that of a creditor of the bank attempting 
to trace a fund, or attempting to establish a preference, 
but rather that she stands in an altogether different 
relation in regard to the bank and the particular as¬ 
sets in which she is claiming title and right to posses¬ 
sion. It is true that she left the original notes (the 
Berman notes) at the bank for safe-keeping and collec¬ 
tion. It is also true that if these Berman notes had not 
been stolen but had been found in her safe-keeping 
jacket after the bank’s insolvency, she would clearly 
have been entitled to the ownership and possession of 
those notes. 

When the Berman notes were stolen bv Stunz, a 
bank’s officer, a different situation arose. If she could 
have traced the stolen notes into the bank’s assets or 
if she could have traced the proceeds from the sale o" 
those notes then she would have been entitled to re¬ 
cover from the bank either in the notes or the full 
amount of the proceeds, whichever the case might 
be, and her recovery would be permissible under the 
law. On the other hand, if she were unable to trace 
either the notes or the proceeds and thus could fir: 
nothing upon which to impress a trust, her sole remedy 
would be that of a general creditor with a claim for 
damages against the bank to the extent of the value 
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of the stolen notes. Under the circurbstances, her re¬ 
covery would be limited to her pro rata shares as a 
general creditor. It is the appellant’s contention that 
that is her precise situation insofar as the present suit 
is concerned and the fact that the Hartgrove notes 
which were assets of the bank were found in her safe¬ 
keeping jacket subsequent to the bank’s insolvency 

cannot change that result in any way; 

| 

j 

vn. ! 

The appellee proceeds to argue that Stunz was 
clothed with authority to place the JHartgrove notes 
in the appellee’s safe-keeping jacket wfith the intention 
that they should take the place of the Berman notes 
which had been removed and sold. The appellee fur¬ 
ther argues that this substitution of the Hartgrove 
notes for the Berman notes, plus the; notation on the 
safe-keeping jacket indicating that the Hartgrove notes 
were in that jacket had the effect of making the appel¬ 
lee the owner of the Hartgrove notes; for all practical 
purposes and that accordingly, the appellant in attack¬ 
ing the appellee’s title must bear the burden of show¬ 
ing that the transaction took place jafter the act of 
insolvency and thus comes within the purview of R. S. 
5242 . " | 

The most that can be said in this connection is that 
the appellant in his brief indicated forjthe sake of argu¬ 
ment, that under certain circumstances, different from 
those involved in this case, a person in the appellee’s 
position might possibly assert a claim to the ownership 
of the substituted notes. 

It should be noted further that this is not a case 
where the appellant is attacking either an admitted 
or an apparent title of the appellee. Rather, the ap- 


i 



26 


pellant, admittedly the original owner of the notes in 
question and clearly in possession of these notes, is 
simply asserting its claim of title and possession in 
opposition to the demands of the appellee who is seek¬ 
ing to establish a transfer of ownership and posses¬ 
sion in her. In other words, the appellee without ever 
having had title or possession of the Hartgrove notes 
has assumed the affirmative of asserting that the title 
has been transferred to her and that she is entitled to 
possession. If she fails to sustain this affirmative 
issue, the title and possession will remain with the 
bank. It follows that at no time has the appellant 
bank been in the position of attacking the purported 
title of the appellee. 

It is true that the Hartgrove notes were actually 

foujid in the appellee’s safe-keeping jacket after the 

close of the bank. Furthermore, it may be assumed 

for the sake of argument that in the case of a going 

and solvent concern, an unauthorized and unlawful 

substitution of such notes in a customer’s safe-keeping 

jacket might be held to have the effect of conveying 

the ownership of the substituted notes to the customer. 

However, in the present case, there is the additional 

element of the bank’s insolvencv to be considered. R. S. 

* 

5242 provides that any transfers after an act of in¬ 
solvency which have the effect of preferring creditors 
or preventing the ratable distribution of assets are 
null and void. The appellee is claiming the benefit of 
a transfer but she has failed to prove that the transfer 
occurred prior to the act of insolvency. On the other 
hand, there is evidence in the case which at least bears 
the inference that the transaction occurred subsequen* 
to the act of insolvency and that accordingly, it was 
null and void. That leaves the burden squarely upon 
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the appellee to show that the transfer! actually occurred 
prior to insolvency and that accordingly, the pro¬ 
visions of R. S. 5242 are not applicable. 


VIII. i 

The appellee next asserts that tl^e position of the 
appellant is the same as if lie had plead a confession 
and avoidance and that accordingly, the burden is 
upon him of proving the avoidance, jin other words, it 
is apparently the appellee’s contention that the ap¬ 
pellant has admitted the transfer j>f the Hartgrove 
notes in such a way as to convey title to the appellee, 
but that the appellant wishing to avoid the effect of 
the otherwise valid transfer asserts and must prove 
that there were additional circumstances sufficient to 
render the transfer null and void. In support of this 
contention, the appellee cites Barber and Ross, Inc. 
v. White, 56 App. I). (J. 236, 12 Fed.! (2d) 177; Cowen 
Co. v. llouck Mfg. Co. Inc 249 Fed. 285; John Turl’s 
Sons v. Williams E. & C. Co., 121 X. Y. Supp. 478, 136 
App. Div. 710. 

Barber and Ross, Inc. v. White was originally a suit 
in the Municipal Court for the District of Columbia 
upon a promissory note for $350.00. The defendant 
admitted making the note but denied his indebtedness 
pleading that during the pendency of the debt repre¬ 
sented by the note he had conveyed certain real prop¬ 
erty to trustees in full settlement anb discharge of his 
indebtedness in that the plaintiff had accepted this 
conveyance in trust as full satisfaction. It appeared, 
however, that the note in question was a renewal note 
representing the balance due on the original debt of 
$480.00, curtailed by payments on the note after the 
conveyance in question had been executed and also 
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that the plaintiff by the time of th conveyance and the 
taking of the renewal note had stated in writing that it 
was holding defendant for the balance of his indebted¬ 
ness and any payments from other sources would sim¬ 
ply be credited to defendant’s account. Regardless 
of this, the lower court gave a judgment for the de¬ 
fendant. Upon appeal, the decision was reversed and 
the Court of Appeals used the following language on 
page 178 of 12 Fed. (2d): 

“Upon a review of the record we think that 
the judgment of the Municipal Court was erro¬ 
neous. The defendant admitted the execution and 
delivery of the promissory note sued upon, but 
pleaded what in effect was an accord and satisfac¬ 
tion thereof. The burden of proof, accordingly, 
rested upon the defendant to establish that claim 
by a preponderance of the evidence. It is not to 
be presumed that the declaration of trust was in¬ 
tended and understood by the parties to be a sat¬ 
isfaction or extension of the plaintiff’s debt. The 
record, however, contains no evidence of such an 
agreement; to the contrary, the above statement 
made by the plaintiff and the subsequent execution 
by the defendant of the renewal note now sued 
upon, strongly rebut such a claim.” 

It is at once apparent that the above case merely 
represents a clear application of the general rule that 
in the case of a true confession and avoidance the 
party asserting the avoidance has the burden of prov¬ 
ing it. In the case at bar, the record is devoid of anv 
confession by the appellant that the Hartgrove notes 
were ever transferred to the appellee so as to become 
her property. In fact that very issue is denied and 
accordingly, the rule is to burden of proof in regard 
to confession and avoidance is obviously not applica¬ 
ble in this case. 



In Coiven Company v. Ilouck Mfg. Co. Inc. the plain¬ 
tiff sued to recover the asserted cost ind value of cer¬ 
tain work performed for the defendant based upon a 
written agreement which provided that the defendant 
pay costs, plus 15%. The defendant! in that case en¬ 
tered a general denial, but then in codrt at the time of 
trial admitted the liability on all of the separate bills 
which made up the account, except two, one of which 
was later withdrawn. In regard to the other bill, the 
defendant was permitted to prove a new and separate 
oral agreement (not prohibited by the written con¬ 
tract) whereby the particular job in question was to be 
done for about $2,000.00 less than cost, plus 15%. 

The court charged the jury that the burden in that 
case remained on the plaintiff to prove the defen¬ 
dant’s liability on the disputed iteip and that such 
burden did not shift to the defendant simply because 
he asserted a new agreement as to tliajt item. The jury 
found that the work had been doncp under the new 
agreement and gave the verdict foil the defendant. 
Upon appeal the Circuit Court of (Appeals for the 
Second Circuit noted first of all that the burden was 
on the person against whom judgment would go if no 
evidence was produced on either sidej. The court fur¬ 
ther stated as follows on page 288: 


4 ‘It is generally true that thd pleadings leave 
the affirmative of the issue on the plaintiff, and 
that in the absence of any evidence the plaintiff 
must suffer defeat; but any plea! of the nature of 
confession and avoidance as plainly puts the bur¬ 
den upon the defendant.” 

i 

The court further stated that since the written con¬ 
tract was worded so as to cover all advertising work, 
it was incumbent upon the defendant! to allege as well 
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as prove that ont particular item or bill had been con¬ 
tracted outside of the original written agreement. The 
holding of the court was that when the defendant as¬ 
serted the new oral agreement as to the particular item 
in question, he thereby confessed his liability on the 
original written contract but sought to avoid it by set¬ 
ting up the new oral agreement and accordingly, the 
burden was upon the defendant to prove the new agree¬ 
ment and the performance of the work thereunder. 
Accordingly, the decision of the lower court was re¬ 
versed and remanded. 

One of the judges dissented to the opinion of the 
court as stated above and there is some question as to 
the validitv of the decision for the reason that it is 
not at all clear that the defendant plead a confession 
and avoidance. As a matter of fact, the defendant 
denied his liability as asserted by the plaintiff in the 
plaintiff’s declaration and accordingly, it would seem 
that the burden should have been left upon the plain¬ 
tiff to prove his case. Instead, the court on appeal, 
held that the burden was on the defendant to show 
that the work was performed under the new oral agree¬ 
ment and that for failure to prove this issue he would 
be held liable to the plaintiff even though the plaintiff 
had failed to establish his case by adequate proof. 

Regardless of this question as to the validity of the 
above decision, the most it stands for is a reiteration 
of the general rule in case of a confession and avoid¬ 
ance that the burden is upon the person asserting the 
avoidance to prove it. It has already been shown that 
this rule is not applicable to the case at bar for the 
reason that there has been no confession and avoidance 
relied upon by the appellee. 





John TurVs Sons v. Williams E . & C. Co. was an 
action to recover the price of a concrete mixer which 
had been manufactured for the Williams Company by 
the plaintiff. The court charged the jury that the 
burden of proving that the machine was ordered and 
sold without any warranty or representation as to the 
quality of the machine or the work it ivould do rested 
on the plaintiff. The jury’s verdict fojr the defendant 
was set aside by the presiding judge! and the plain¬ 
tiff’s motion for a new trial was granted. Upon ap¬ 
peal, the appellate division stated that the court’s 
charge to the jury was correct in easels where the de¬ 
fendant relied only on an implied warranty that the 
machine was reasonably fit and suitable. In that con- 

v i 

nection, the court stated as follows on bage 479: 

! 

“There being a presumption that such war¬ 
ranty exists, the burden of proof relsts on the plain¬ 
tiff to establish that in fact there was none. ‘The 
burden of proof in any proceeding lies * * * on 
that party against whom the judgment * * * would 
be given if no evidence at all were produced on 
either side, regard being had to any presumption 
which may appear from the pleadings.’ Stephen’s 
Digest of the Law of Evidence (Beer’s Ed.) art. 
95.” 


The court noted, however, that the defendant in that 
case relied on a express warranty and; stated the rule 
to be that an express warranty with reference to qual¬ 
ity precluded an implied warranty evejn though relat¬ 
ing to this quality. The court further sjtated that since 
the question was as to the existence of hn express war¬ 
ranty asserted by the defendant, the burden was on the 
defendant to prove such a warranty and accordingly, 
the court’s charge to the jury as to ithe burden re- 
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maining on the plaintiff while correct in regard to the 
existence or non-existence of an implied warranty, was 
erroneous in regard to an express warranty and there¬ 
fore the new trial was properly granted. On page 480 
the court stated: 

“Breach of an express warranty is an affirma¬ 
tive defense, and the burden of proving such a de¬ 
fense is upon the defendant. Blunt v. Barrett, 124 
X. V. 117, 26 X. E. 318. The burden of proof, 
therefore, in this case was upon the defendant to 
show, in the first place, the existence of the ex¬ 
press warrantv alleged, and then, the breach of 
it.” 

The rule of the above case is undoubtedly correct, 
but as in the Barber and Boss case and the Cowen 
case, the rule is not applicable to the case at bar. The 
appellant here has not asserted an avoidance of an 
affirmative defense. Rather he has simply denied the 
allegations of the appellees’ bill of complaint and has 
shown that for the appellee to recover she must estab¬ 
lish and prove the right which she asserts. 


IX. 

The appellee, in her brief, further states that the 
appellant has admitted the substitution of the notes 
by an authorized officer of the bank but that the ap¬ 
pellant insists upon the illegality of the substitution 
as an avoidance of the submitted fact of the sub¬ 
stitution. Appellee further urges that appellant seeks 
to support the avoidance by urging a different fact 
without establishing it. The appellee then cites 
Clements v. Moore , 6 Wall. 299, 18 L. ed. 786, in sup¬ 
port of her contention that the appellant must estab¬ 
lish and prove the so-called “different fact” which 
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appellee claims has been set up by the appellant as an 

avoidance of the purported effect of the substitution. 

In the case of Clements v. Moore \ the appellants, 

Clements and Sheldon, were judgment! creditors of the 

defendant, James Nicholson, and filed ia creditors’ bill 

to set aside, upon the ground of fraiud, the sale by 

Nicholson to defendant Moore of Nicholson's entire 

stock of merchandise and the conveyance by Nicholson 

to Moore and bv Moore to Nicholson’s wife of certain 

♦ 

real property. The District Court adjudged the sale 
of the merchandise to be fraudulent apd void, but dis¬ 
missed the bill as to Mrs. Nicholson arid the real prop¬ 
erty. Cross appeals were perfected ito the Supreme 
Court. The Supreme Court reverse^ and remanded 
as to both branches of the decree. 

With reference to the sale of the jnerchandise for 
which Moore gave Nicholson his promissory notes, the 
Supreme Court noted that the price Was fair and that 
all but three of Moore’s notes were |actually applied 
by Nicholson in payment of his debts. As to these 
three notes, one of which was sold by Nicholson and 
the other two delivered by Nicholson’js wife to Moore 
in payment for the real property in question, the court 
held that Moore was liable for them. \ 

With reference to the lots in question, it appears 
that thcv were originallv owned bv Nicholson and his 
wife, who conveved to Moore for a consideration ex- 
pressed to be $560.00. Moore’s answer states that he 
purchased in good faith, and paid $^60.00; and that 
subsequently he agreed that the lots might be repur¬ 
chased for the price he paid. The answers of Nichol¬ 
son and his wife indicate that she ha<jl separate prop- 
ertv of her own which he borrowed and never re- 
turned, and that the two notes of Moore, for $500.00 


| 

j 
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each, which she delivered to Moore when she repur¬ 
chased the property from him, were given to her by 
her husband in payment of his indebtedness to her. 
On page 789, the Court stated as follows: 

“We feel constrained to resolve the doubt 

against the validity of the sale. The striking dis- 

i crepancies between the answers of Mr. and Mrs. 

Nicholson need no remark. She admits that she 

paid for the lots by delivering up to Moore, notes 

which lie had executed to Nicholson. This makes a 

I prima facie case against her. She adds that the 

i notes were transferred to her bv Nicholson in con- 

* 

sideration of monev she had lent to him. Of this 

% 

there is no proof. It is an established rule of evi¬ 
dence in equity, that where an answer which is put 
i in issue admits a fact and insists upon a distinct 
fact by way of avoidance, the fact admitted is es¬ 
tablished, but the fact insisted upon must be 
proved; otherwise the admission stands as if the 
fact in avoidance had not been averred. 

“The application here, of this principle, is deci¬ 
sive. There is nothing to neutralize the effect of 
the admitted fact, that the property was paid for 
i with notes which had belonged to Nicholson. There 
i is not the slightest proof of any consideration for 
the transfer of those notes by him to her. The 
complainants have a right to follow the fund into 
any property in which it was invested as far as it 
can be traced.” 

With reference to the above case and to the conten¬ 
tion of the appellee that the rule of the case is binding 
upon the appellant in the case at bar, it should be noted 
that it is not admitted by the appellant that Stunz, the 
executive officer of the bank, was vested with actual 
authority from the appellee to remove her original real 
estate notes and substitute others in their place. Ac¬ 
cordingly, it is also not admitted by the appellant that 




the fact of the substitution under those circumstances 
invested the appellee with title to the substituted notes. 

The error in the appellee's contention in this respect 
is that she assumes the validity of the!substitution and 

" i 

assumes that the appellant has admitted its validity. 
It is perfectly obvious that the appellant has not ad¬ 
mitted the validity of the substitution but has simply 
admitted that the Hartgrove notes were found in the 
appellee’s safe-keeping jacket and presumably were 
substituted there by Stunz. The appellee then alleged 
that the substitution occurred before! March 1, 1933. 
The appellant denied that it occurred before March 1, 
1933 and stated that it occurred after March 1, 1933. 
It is apparent that there was no attenipt by the appel¬ 
lant to set up a new or different fact. [Accordingly, the 
case of Clements v. Moore does not support the appel¬ 
lee ’s contention as applied to the case [at bar. 


X. 

The appellee further asserts that since the removal 
of the Berman notes was not discovered for a long time 
and since all the records which might cast any light 
upon the transaction were in the exclusive possession of 
the bank, that is sufficient to cast the burden of proof, 
as to the time of the substitution, upbn the appellant. 
This contention apparently rests upon the theory that 
there was evidence in the bank records which contains 
the answer to the problem here involved and further 
that the appellant refused to disclose that information 
and declined to offer it in evidence. Such a theory is 
wholly unwarranted for it was brought to the knowl¬ 
edge of the appellee and her counsel that none of the 
bank’s records contained any direct information in re¬ 
gard to the alleged substitution of the Hartgrove notes. 
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In fact, the only evidence having any bearing on the 
question was the testimony of Nellie M. Stees which, by 
stipulation, was admitted in evidence in the form of a 
written statement. 

In support of her contention in regard to the burden 
of proof, the appellee cites Selma, Rome and Dalton 
Railroad Co. v. United States , 139 U. S. 560, 35 L. ed. 
266. In that case, the plaintiff Company sued United 
States in the Court of Claims to recover about $6000.00 
for railwav mail services rendered in Alabama bv the 
plaintiff under contract with the United States from 
January 1st to May 31st, 1861. It appeared that on 
May 31,1861, the contract for railway mail services was 
discontinued by the Postmaster General of the United 
States. Thereafter, during the period of the Civil War 
the services were performed under the control of the 
Confederate Government. 

In August, 1861, and September, 1S62, the Confeder¬ 
ate Congress passed certain legislation which provided 
for the collection from postmasters of the Confederate 
States of all moneys due from them and not paid over 
to the United States when the Confederate Govern¬ 
ment took charge and that such sums so collected 
should be paid pro rata to carriers for postal services 
rendered before the Confederate Government took 
charge. 

In 1867, after the War, the United States Congress 
passed an act forbidding the payment of certain pre¬ 
war claims against the United States in favor of any 
person who supported the rebellion. Ten years later, 
in 1877, Congress provided that $375,000.00 be appro¬ 
priated to pay mail carriers for services performed in 
the southern states prior to the Civil War except that 
any such claims which had been paid by the Confeder¬ 
ate Government should not again be paid. 
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The plaintiff’s case was based solely upon this act of 
1877 and the principal question was whether the burden 
was on the plaintiff to prove that its cjaim had not pre¬ 
viously been paid by the Confederate Government or 
upon the United States to prove that the claim had been 
paid. The Court of Claims upheld the contention of 
the United States that the burden was on the plaintiff 
Company to bring itself within the terms of the Act of 
1877 by showing that its claim had not; been paid by the 
Confederate Government. The Supreme Court affirmed 
this decision of the Court of Claims ^ind on page 269 
stated as follows: 

“The Act of 1S77 was, in effect j an invitation to 
all having claims of the class described in it, which 
had not been paid by the Confederate States, to 
present them for payment out of! the sum appro¬ 
priated by it for that purpose; leaving those seek¬ 
ing the benefit of the Act to show that their claims 
were of that class.” j 

j 

i 

By way of dicta, the Supreme Court ; went on to state 
that even if the burden of proof were held to be on the 
United States to show that the plaintiff’s claim had 
been paid by the Confederate Government, it would 
not follow that the plaintiff is entitled to judgment. 
Thus, on page 269, the Court stated: i 

“Proof of the Confederate legislation of 1861 
and 1862, under which ‘loval citizens of the Con- 
federate States’ were assured of payment out of 
moneys belonging to the United States, ... in 
connection with the fact that when the Confeder¬ 
ate Acts of 1861 and 1862 were passed the plaintiff 
was carrving the mail for the Confederate govern- 
ment, and, therefore, was in a position to enjoy the 
benefit of its legislation, made a pjrima facie case 
which required the plaintiff to disclose such facts 
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as were peculiarly within its knowledge, and there¬ 
by make some showing that its claim had not been 
paid; a fact negative in form, but capable of proof 
affirmative in its nature by the party who knew, or 
could easily ascertain, the truth of the case. While 
the general rule is that the burden of proof is where 
the pleadings place it, namely, upon the party 
against whom judgment must go, if no evidence 
whatever is introduced, its application is often af¬ 
fected bv circumstances. ‘From the very nature of 
the question in dispute,' says Mr. Best, ‘all, or 
nearly all, the evidence that could be adduced re¬ 
specting it must be in the possession of, or be eas¬ 
ily attainable by, one of the -contending parties, 
who accordingly could at once put an end to litiga¬ 
tion by producing that evidence; while requiring 
his adversary to establish his case, because the af¬ 
firmative lay on him, or because there was a pre¬ 
sumption of law against him, would, if not amount¬ 
ing to injustice, at least be productive of expense 
and delay. In order to prevent this, it has been 
established, as a general rule of evidence, that the 
burden of proof lies on the person who wishes to 
support his case by a particular fact which lies 
more peculiarly within his knowledge, or of which 
he is supposed to be cognizant.’ Principles of Evi¬ 
dence, sec. 274; 1 Greenleaf’s Ev. sec. 79; Starkic 
on Ev. 589. ... It (the plaintiff) did not pro¬ 
duce them (the books of account). And there is no 
finding inconsistent with the presumption that it 
was entirely within its power to show, if such were 
the fact, that its claim had not been paid by the 
Confederate Government. So that the reasonable 
inference from the facts found—assuming that the 
burden of proof was upon the United States—is 
that tlie plaintiff’s claim was not of the class for 
the payment of which Congress legislated in 1877.” 
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XL 

The appellee next asserts that although she alleged 
that the substitution was made prior toj the bank’s act 
of insolvency on March 1, 1933, nevertheless, that was 
an unnecessary averment and therefori, she does not 
have to prove it in order to prevail. In jsupport of this 
contention, the appellee cites Atchison vj Wills, 21 App. 
D. C. 548; and Wilcox v. Kansas City Western Railway 
Co., 201 Mo. App. 510. | 

Atchison v. Wills was an action at laiv for damages 
for personal injuries alleged to be th4 result of the 
negligence of defendant’s employees, j Defendant, a 
plumber was engaged in some work around plaintiff’s 
house. A back door from one of the poms lead out 
into a porch, in the floor of which, almost immediately 
in front of the door, was a trap-door gnd a stairway 
leading to a cellar excavation. Prior to the accident, 
the trap-door was kept continuously closed. At the 
time in question, defendant, through his employees, 
while working about the premises, entered the excava¬ 
tion through the trap-door, and negligently and care¬ 
lessly left the said trap-door open. At jthe same time, 
plaintiff was engaged in her household duties in the 
room which opened on to the porch, ljer declaration 
further stated that she had no notice Whatever of the 
presence on the premises of the defendant or his ser¬ 
vants, or of the opening of the trap-dooi*; and that she 
found it necessary to leave the room by the back door 
in question, and “while so entering upbn said porch, 
and without any carelessness or negligence on her part, 
she fell through the open space” of the trap-door negli¬ 
gently left open by defendant. The lowef court entered 
a verdict for the plaintiff. On appeal j the defendant 
contended that the plaintiff, having alleged the use of 


i 
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i 
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ordinary care on her part, was bound to furnish af¬ 
firmative proof thereof. As to that the court noted, p. 
563: 

‘‘The allegation is not a material one to be made 
in the declaration, but being made, the natural in¬ 
stinct of self-preservation would stand in the place 
of positive evidence to support the allegation, un¬ 
til evidence by proof of contributory negligence 
furnished by the defendant, or that may be gath¬ 
ered from the evidence introduced by the plaintiff 
in proving the cause of action alleged in the decla¬ 
ration, overcomes this presumption in behalf of 
the plaintiff. . . . The rule that prevails in this 
jurisdiction is, that the onus of proof is upon the 
plaintiff to establish his case, by proof of the negli¬ 
gence of the defendant, the injuries resulting there¬ 
from, and his case is made out. If there be circum¬ 
stances which convict him of contributory negli¬ 
gence, the defendant must prove them and thus de¬ 
feat the action. Irrespective of statute law on the 
subject, the burden of proof upon that subject does 
not rest upon the plaintiff to show himself free of 
blame, that is to say, the want of care on the part 
of the plaintiff is matter of defense, to be proved 

bv the defendant. . . .” 

* 

With reference to the above case, it is settled law that 
the plaintiff, in a negligence action, does not have to 
plead and prove lack of contributory negligence and 
the Atchison case stands for the proposition that since 
contributory negligence is an affirmative defense to be 
raised and proved by the defendant, it is immaterial 
that the plaintiff's declaration contains an allegation 
of due care and lack of negligence on the part of the 
plaintiff. This is not the situation in the case at bar. 
Where the appellee has made an affirmative averment 
as to the time the Hart grove notes were placed in her 
safe-keeping jacket and it is admitted that the question 




of time is essential to her right to recovery. It is true 
that in her brief she indicated that it |is not necessary 
for her to include that allegation in her bill of com- 
plaint but at the same time she admits that if the sub¬ 
stitution took place after March 1, 1933 she has abso¬ 
lutely no claim to the ownership of tlie notes in ques¬ 
tion. Accordingly, it seems to be very material to her 
recovery that she prove that the substitution occurred 
under circumstances which would result in vesting her 
with title. ! 

Wilt •ox v. Kansas City Western Railway Company 
was an action against the defendant company for dam¬ 
ages resulting from an assault upon the plaintiff by a 
drunken fellow passenger. The plaintiff claimed that 
the defendant Company’s servants, in control of and 
operating the car, negligently failed to protect the 
plaintiff. The plaintiff obtained a venjict for $1,250.00. 
The defendant moved for a new trial; and the motion 
was sustained because of the plaintiff’^ failure to prove 
certain allegations and because of a fatal variance be¬ 
tween pleadings and proof. The plaintiff appealed 
from the ruling on the motion. 

The plaintiff had alleged that the j defendant com¬ 
pany operated an interurban railway from Leaven¬ 
worth, Kansas, into Kansas City, Missouri; that plain¬ 
tiff was riding on a ticket purchased! from the defen¬ 
dant company and while thus riding for hire was as¬ 
saulted. The evidence introduced at the trial showed 
that the defendant’s railway line ran-only to Chelsea, 
Kansas, on the outskirts of Kansas Oity and that the 
assault occurred while the plaintiff wais riding between 
Chelsea and Kansas City, not upon! the ticket pur¬ 
chased from the defendant in Leavenworth but upon a 
cash fare purchased at Chelsea not ;from the defen- 
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dant company but from the Kansas City Railway Com¬ 
pany, a street railway operating within Kansas City. 
The evidence also showed that the defendant company 
was prohibited from operating from within Kansas 
City but that cars of the defendant company, when 
placed in the control of and operated by the street 
railway company were permitted to run over the street 
railway company’s tracks. For the purpose of con¬ 
venience it was further arranged between these two 
companies that not only the cars but the car crews of 
the defendant company could operate over the tracks 
of the street railway company into the city but in so 
doing the crews were to be considered as the agents of 
the street railway company, and were to be compen¬ 
sated by that company. On p. 513 the Appellate Court, 
affirming the ruling of the lower court in granting a 
new trial, stated as follows: 

' “if there were no controversy over the question 
of whose servants the men in charge of the car 
i were, at the time they neglected to protect the 
plaintiff from assault, or rather if there were no 
question but that they were still the servants of 
the defendant, then the allegation that the plaintiff 
was riding on a ticket might perhaps be treated 
! as surplusage. In the absence of any issue over 
whether he was a passenger for hire, the particu¬ 
lar manner in which he paid for or was enabled to 
i secure that relationship would be unimportant. 
The fact that he was a passenger for hire is an es¬ 
sential feature of his cause of action, while the par- 
i ticular way in which he was enabled to become 
such—whether by purchase of a ticket or by pay¬ 
ment of cash fare—is not. The rule is that only 
those allegations necessary to a recovery must be 
i supported by proof while those not necessary to 
! that end may be eliminated as surplusage. (Wes- 
sell v. Lavender, 262, Mo. 421, 429.)” 
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But in that case, the plaintiff’s claim! rested upon the 
allegations that he was riding on a ticket purchased 
from the defendant company and that while thus tra¬ 
velling he was assaulted. On the other hand, the proof 
showed that he was assaulted while Riding on a cash 
fare purchased from a different company. In this 
connection, the court stated further on! p. 514: 

“Hence, a difference between the pleading and 
the proof, as to the specific basis of plaintiff’s re¬ 
lationship as a passenger, had a direct bearing 
upon the question also raised by!the proof as to 
whose passenger he was, whetheif defendant’s or 
the Kansas City Railway Company’s. The well 
established general rule is that the issues tried 
must be within the paper issues, j (Silver Thorne 
v. Summit Lumber Co., 190 Mo. |App. 716, 726.) 
And it has been held that where the allegations 
have been set forth with specific particularity, 
then such specific facts become njiaterial—having 
been made so by the act and choice of the pleader 
—and must be proved as alleged. (Dunlap v. 
Kelly, 105 Mo. App. 1, 7.) For j instance, where 
it was alleged that plaintiff w^as injured on a south¬ 
bound car on the west side of a viaduct, he could 
not recover upon proof that he v T as hurt on a 
northbound car on the east side j thereof. (Gar¬ 
diner v. Metropolitan Street Rail^av Co., 223 Mo. 
389,420.)” | 

i 

It will be noted that the above case i$ in fact author¬ 
ity for the proposition that w T hen a plaintiff in a case 
makes specific affirmative allegations, such allegations 
then become material and the plaintiff inust then prove 
the facts as alleged. In the case at bar, this is par¬ 
ticularly true of the appellee’s allegation as to the 
time when the Hartgrove notes were placed in her 
safe-keeping jacket. The reason for this is that not 
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only has the appellee, by her affirmative averment, 
designated this fact to be material, but it must be ad¬ 
mitted, in view of the Bank’s act of insolvency on 
March 1, 1933, that the question of time i*s material to 
the determination of this case. For that reason it is 
obvious that the appellant is correct in his theory that 
it was the duty of the appellee to prove that the trans¬ 
action took place before the act of insolvency. 

XII. 

The appellee then urges again that she is in the po¬ 
sition of a holder in due course of a promissory note 
without notice of any defects surrounding the execu¬ 
tion of the note. As previously stated, she attempts 
to support her position by stating that the Hartgrove 
notes were transferred to her in the regular course of 
business by an officer of the Bank with authority to 
make such a transfer. It has previously been pointed 
out that the appellee has failed to show that she is even 
a holder in due course. Furthermore, it is not admitted 
by the appellant that the substitution of the Hartgrove 
notes for the Berman notes was a transaction in the 
regular course of business, nor is it admitted that 
Stunz had any authority from appellee to make any 
such substitution. Accordingly, in the absence of a 
showing by the appellee that she is actually the holder of 
the notes in question her entire argument breaks down. 
It should also be noted again that the true issue in this 
case concerns the question of whether the appellee has 
a right to the ownership and not whether a person with 
possession and apparent ownership of a negotiable 
instrument is entitled to presumptions in regard to 
that ownership which not only enables that person 
to enforce the instrument against prior parties but 
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also to place the burden upon those prior parties by 
proving that the claimant does not have title. For that 
reason, the burden must be held to be updn the appellee 
to prove her case as alleged. 

i 

Respectfully submitted, j 

i 

J. Bruce Kremer, 

Herbert M. Bingham, 
Bruce A. Lo\^, 

H. Donald Bustler, 
Attorneys for Appellant, 
921 Tower puilding, 
Washington, D. C. 
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